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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:           6628/2015 

DATE: 28 APRIL 2015                5 

In the matter between:  

TRAFFIC MANAGEMENT TECHNOLOGIES        Appl icant 

(PTY) LTD 

And 

TLOKWE MUNICIPALITY                  1s t  Respondent 10 

TOTAL CLIENT SERVICES (PTY) LTD              2n d  Respondent 

 

J U D G M E N T 

 

RILEY, AJ :  15 

 

On 24 Apri l  2015 I  heard th is appl icat ion on an urgent basis.  

The re l ief  sought by the appl icant is in two parts.   In terms of  

Part  A appl icants seeks an urgent review:  

 20 

(1) Declar ing f i rst  respondent ’s refusal to consider the 

appl icant ’s internal  appeal lodged in terms of  sect ion 

62 of  the Local Government Municipal  Systems Act 32 

of  2000 (“ the Systems Act”)  against  the re ject ion of  i ts  

b id for tender 29/2013: A Law Enforcement 25 
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Administrat ion Support  System and the Lease of  

Camera Law Enforcement  Equipment to be unlawful 

and inval id;  

(2) Direct ing the f i rst  respondent to provide the appl icant, 

wi th in 5 days of  th is order,  with reasons and the 5 

record of  the decis ion to re ject  i ts b id,  including  al l  

b ids received for the tender and al l  correspondence, 

reports,  memoranda, minutes of  meetings,  documents, 

evidence, t ranscr ipts of  recorded proceedings and 

other informat ion re levant to the decis ion;  10 

(3) Direct ing the f i rst respondent to permit  appl icant to 

supplement i ts internal  appeal with in 15 days af ter 

receiving the documents l is ted in paragraph 2 above.  

(4) Direct ing the f i rst respondent to not i fy the appl icant 

and second respondent of  the outcome of  the internal 15 

appeal  process wi th in 2 days af ter the determinat ion 

thereof.  

 

In addit ion to the re l ief  sought herein before,  an Order:  

 20 

(1) Declar ing that  the Service Level Agreement (“ the 

SLA”) concluded between f i rst  respondent and 

appl icant on 23 February 2015 expires on 24 A ugust 

2015. 

(2) Declar ing the f i rst respondent to be in breach of  the 25 
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SLA concluded between the f i rst respondent and 

appl icant by terminat ing the SLA with ef fect  f rom 1 

May 2015. 

(3) Direct ing that  the appl icant is ent i t led to perform the 

services required in terms  of  the tender and be 5 

remunerated therefore in terms  of  the SLA unt i l  24 

August 2015. 

 

Pending the determinat ion of  the internal appeal herein before 

referred to ,  or the expiry of  the SLA on 24 August 2015, or the 10 

f inal  determinat ion of  the review inst i tuted in terms of  Part  B, 

whichever is the later  date – 

 

(1) Interdict ing and restra in ing the f i rst  and second 

respondents f rom implement ing the decis ion by the 15 

f i rst  respondent to award the tender to the second 

respondent.  

(2) Interdict ing and restra in ing the f i rst  and second 

respondents f rom implement ing any contracts or 

agreements concluded between the f i rst  and second 20 

respondents pursuant to  the award of  the tender.  

 

The appl icant,  Traf f ic Management Technologies (Pty) Ltd 

(“TMT”) is a provider of  t raf f ic manageme nt services which 

includes the monitor ing,  captur ing and processing of  t raf f ic 25 



 
6 6 2 8 / 2 0 1 5  

 JUDGMENT 

 

/RG / . . .  

4  

vio lat ions on behalf  of  municipal i t ies.  I t  does so by using f ront 

of f ice equipment and back of f ice sof tware.   The former refers 

to hardware such as cameras and other devices used to 

measure the speed at  which vehic les t ravel  and the latter 

equipment refers to sof tware used to process f ines in 5 

cooperat ion with the re levant municipal i t ies and prosecut ing 

authori t ies.   I t  is  common pract ice that  municipal i t ies 

outsource their  t raf f ic management services to a pr ivate 

service provider such as the appl icant to enforce t raf f ic laws 

and to assist  the municipal i ty with the processing and 10 

captur ing of  data in order to col lect revenue on the basis of  

the issued f ines.  

 

Since there is no evidence on the papers that  the backgro und 

facts as set  out  by Dr Nomathemba Emily Blaai -Mokgethi 15 

(“Mokgethi”)  in the f i rst  respondent ’s answering af f idav i t  is  

demonstrably and clear ly unworthy of  credence , I  shal l  for the 

purposes of  the determinat ion of  thi s appl icat ion accept the 

factual  account of  Mokgethi  as correct .   Accordingly,  pr ior to 

the appl icant provid ing services to the municipal i ty there  had 20 

been another service provider,  Standing Ovat ion (Pty) Ltd, 

which had a contract  with the municipal i ty for  the provis ion of  

these services.    

 

The contract  between the f i rst  respondent and Standing 25 
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Ovat ion was on a month to month basis.   Standing Ovat ion was 

leasing the systems, to provide the services ,  f rom another 

ent i ty known as Servi tas (Pty) Ltd.   I t  then  t ranspired that 

Servi tas sold to the appl icant  the very same system that 

Standing Ovat ion was using to supply the services to the 5 

municipal i ty.   A dispute arose between appl icant and Standing 

Ovat ion in terms of  which the appl icant a l leged that  Standing 

Ovat ion owes i t  R1 187 294,97.  The appl icant withdrew the 

system f rom Standing Ovat ion and in fact  began the process of  

l iquidat ing that  company as a result  of  which Standing Ovat ion 10 

could no longer provide the service required by the 

municipal i ty.    

 

I t  was suggested that  Standing Ovat ion should cede i ts 

contract  with the municipal i ty to appl icant but  th is d id not 15 

come to f ru i t ion.   I  am sat isf ied that appl icant was wel l  aware 

that  the agreement between the municipal i ty and Standing 

Ovat ion was on a month to month basis.   By 27 August 2014 

appl icant summari ly terminated the system , result ing in the 

decis ion by f i rst  respondent to enter into a short  and f ixed 20 

term contract with the appl icant.  

 

According to Mokgethi  the appl icant had manipulated i ts 

ownership  of  the system to entrench i ts posi t ion as sole 

service provider of  the services desperately required by the 25 
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f i rst  respondent.   The f i rst  respondent then decided that  s ince 

appl icant has procured the system which contains the data of  

the municipal i ty and whi lst  the f irst  respondent is in the 

process of  procuring a service provider for the services,  i t  

should enter into a f ixed term agreement ( i .e.  on a six month 5 

basis) with appl icant for provis ion the services.   I t  is  c lear that 

th is was only to be an inter im measure and in accordance with 

the short  term procurement requirements appl icable to 

municipal i t ies.    

 10 

According to the appointment lette r dated 30 October 2014 , 

the f i rst  respondent  made an of fer to appl icant to provide 

these services or a period of  6 months,  commencing on 1 

November 2014.  I  deem i t  necessary to refer to the essent ia l 

terms of  the let ter of  appointment headed “Contractual 15 

Appointment of  TMT Services for Law Enforcement:  

 

1. This let ter serves to inform you that  T lokwe City 

Counci l  accepts your services on a contractual 

appointment not  exceeding a period of  s ix months 20 

to render back of f ice support  for law enforcement… 

2. Your appointment wi l l  be subject  to the condit ions 

and specif icat ions st ipulated in the contract  which 

wi l l  serve as legal document between Tlokwe 

Counci l  and your company.  25 
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3. Note:  This let ter of  appointment is provis ional and 

is based on performance and outputs meet ing ,  the 

specif icat ions and t ime-f rames stated in the 

document,  fa i l ing which the City Counci l  reserves 

the r ight  to terminate the appointment.  5 

4. Payments wi l l  be done str ict ly according to the 

Counci l ’s  Expenditure Management Pol icy,  

therefore you are required,  i f  not registered, to 

register your company on the municipal i t ies’ 

database should you accept the contract .  10 

6. You are hereby requested to commence with th is 

service by 1 November 2014 should you accept the 

of fer and are requested to conf i rm in wri t ing that 

you wi l l  accept the appointment with the condit ions 

st ipulated in th is correspondence, which 15 

acceptance wi l l  const i tute an agreement.”  

 

I t  is  common cause and not in d ispute that  the specif ic terms 

of  the SLA took some t ime to f inal ise and was signed of f  much 

later af ter the applicant commenced performing the services as 20 

per the appointment let ter on 1 November  2014.   I t  is  further 

common cause that  the part ies had weekly meet ings ,  at tended 

by the appl icant and f i rst  respondent ’s representat ives ,  to 

d iscuss in ter a l ia  the implementat ion of  the project ,  

operat ional requirements and to f inal ise the terms in SLA.  25 
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On 4 February 2015 appl icant forwarded a draf t  service level  

agreement to the f i rst  respondent.   I t  suf f ices to say that  f i rst 

respondent  was concerned about ce rta in of  the proposed 

clauses, namely C lause 1.5;  Schedule 4 and Clause 10.4.  I t  is 5 

unnecessary to repeat the provis ions except to say that  t he 

ef fect thereof  according to f i rst  respondent  was that  –  

 

1. First  respondent  waived i ts r ight  to re ly on the 

contra proferentem rule;  10 

2. The appl icant sought to  secure a 3 year contract 

with f i rst  respondent ,  unless f i rst  respondent gave 

not ice of  terminat ion ,  in terms of  c lause 10.4 which 

appl icant must have received ,  in order for the 

not ice to comply with the contract ;  15 

3. The not ice period for terminat ion of  the contract 

was extended for a period of  two months.  

 

The f i rst  respondent  careful ly considered the draf t  agreement 

and i t  is  common cause that i t  changed the agreement,  i .e.  the 20 

SLA; to g ive ef fect  to i ts intent ion as set  out  in the let ter of  

appointment so that  the agreement between the part ies would 

endure for s ix months only f rom 1 November 2014.  The draf t 

agreement was specif ical ly amended to include reference to 

the words,  “as per appointment let ter” .  25 
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Mokgethi  states that  the SLA signed by the part ies in February 

2015 must therefore be read together wit h the October 2014 

appointment let ter which contemplated that  the SLA would be 

entered into between the part ies to record the condit ions and 5 

specif icat ions ( i .e.  the nuts and bolts) which regulate the 

provis ion of  the services by appl icant to f i rst  respond ent.  

According to her i t  was never the intent ion of  the f i rst 

respondent  that  the agreement was to commence on 23 

February 2015 and run unt i l  August 2015.  10 

 

The appl icant submit ted i ts b id on 24 October 2014 and was 

unsuccessful  and the second respondent,  Total  Cl ient  Services 

Limited (“TCS”) , was appointed as the preferred service 

provider.  15 

 

On 4 February 2015 f i rst  respondent  informed the appl icant by 

way of  a let ter which was also sent by te lefax that  – 

 

“…your b id considered in accordance with the 20 

Municipal  Supply Chain Regulat ions and appl icable 

laws was unsuccessful .   

The municipal i ty further informs you that  should you 

wish to lodge an appeal against  i ts decis ion,  do so 

with 14 days of  receipt  of  th is correspondence as per 25 
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the provis ions of  the Munic ipal  Finance Management 

Act  56 of  2003 ci t ing reasons for such appeal. ”  

 

On the same day f i rst  respondent  not if ied the applicant in 

wri t ing that – 5 

  

“Your s ix months contract  obl igat ion with T lokwe City 

Counci l  wi l l  be ending by 30 Apri l  2015.  We further 

express our grat i tude in terms of  the service you have 

rendered to the municipal i ty thus far,  hoping to have 10 

the same working re lat ionship with you in the future.”  

 

On the evidence i t  is  c lear that  further correspondence was 

exchanged between appl icant and  f i rst  respondent  and their  

respect ive at torneys in re lat ion to certa in conduct of  f i rst 15 

respondent  which the appl icant averred was in breach of  the 

Promot ion of  Administ rat ive Just ice Act  3 of  2000 (“PAJA”).  

First  respondent  however adopted an intractable stance. 

Appl icant a lso made several  at tempts to negot iate a resolut ion 

of  the dispute between the part ies which was unsuccessful  and  20 

th is u l t imately forced i t  to approach th is court  for re l ief  in th is 

urgent appl icat ion.  

 

According to the appl icant the decis ion by f i rst  respondent to 

award the tender to second respondent fa l ls to be set  aside on 25 
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the fo l lowing grounds:  

 

(1) Sect ion 5 of  PAJA requires that  reasons for 

administrat ive act ion be given .   Despite appl icants 

requests no such reasons have been furnished; 5 

(2) In terms of  sect ion 6(2)(c) the act ions of  the f i rst  

respondent were substant ia l ly and procedural ly unfair .  

(3) The f i rst  respondent fa i led to take into account 

re levant considerat ions in terms of  sect ion 6(2)( e)( i i i )  

of  PAJA and took into considerat ion i rre levant facts.  10 

(4) The f i rst  respondent a lso acted arbi t rar i ly or 

capric iously.   

(5) The decis ion fa l ls foul  of  sect ion 6(2)(f )( i i )  of  PAJA 

because i t  was not rat ional ly connected to the purpose 

for which i t  was taken, the purpose of  the empowering 15 

provis ion cal l ing for the tender and the informat ion 

before the f i rst  respondent and the reasons given by 

the f i rst  respondent.  

(6) The decis ion by f i rst  respondent is a decis ion which is 

so unreasonable  that  no decis ion maker could have 20 

reached the conclusion that  the f i r st respondent d id on 

the facts before i t  and as such fa l ls foul  of  sect ion 

6(2)(h) of  PAJA. 

 

In response to appl icants’  averments that the f i rst 25 
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respondent ’s conduct fa l ls foul  of  the provis ions of  PAJA the 

f i rst  respondent in answer denied that  the decis i on to award 

the tender to second respondent is reviewable and l iable to be 

set  aside.   According to f i rst  respondent,  the appl icant has not 

set  out  any part icular i ty and or the basis for chal lenging the 5 

decis ion,  save to repeat the sect ions of  PAJA which i t  bel ieves 

are appl icable in i ts chal lenge.  First  respondent invi ted the 

appl icant to provide part icular i ty and substance to i ts 

chal lenge. 

 10 

In reply appl icant averred that i t  had set  out  the ground s in i ts 

founding af f idavi t  suf f ic ient ly  and that  in any event i t  would 

only be in a posi t ion to f i le  a supplementary founding af f idavi t  

and amended not ice of  mot ion in terms of  Rule 53 once i t  has 

received the record.  15 

 

I  agree with Mr Ackerman for the appl icant that  the issue 

whether or not appl icant had f i led i ts appeal in t ime or at  a l l  is 

moot as f i rst  respondent has made i t  c lear that  i t  is  not 

prepared to provide reasons and that  appl icant must re sort  to 20 

the provis ions of  the Promot ion of  Access to  Informat ion Act.  

He submit ted that  appl icant is ent i t led to the informat ion 

requested for the purposes of  an internal appeal ,  that  s ince 

the appeal process is part  of  the procurement process  and 

appl icants’  r ight to an equitable,  t ransparent, competi t ive and 25 
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cost  ef fect ive procurement process in terms of  the Cons t i tut ion 

and re levant Legislat ion.  

 

In h is view sect ions 5 and 6 of  PAJA require decis ion makers 

to g ive reasons for their  decis ions ,  to act  fa ir ly,  both 5 

procedural ly ,  not  arbi t rar i ly and or capric iously,  not to take 

decis ions which are unreasonable and no t to take decis ions 

which are so unreasonable that  no reasonable decis ion maker 

could have reached the conclusion on the facts.   He contended 

further that  appl icant ’s pr ice was more compet i t ive than that  of  10 

second respondent and if  there are other reason s why second 

respondent,  despite being more expensive than appl icant was 

awarded the tender,  the f i rst  respondent has not provided the 

reasons despite appl icant ’s request.  

 15 

Accordingly he argued that  appl icant was ent i t led to the review 

rel ief  as set  out in Part  B of  the not ice of  mot ion.   Mr 

Ackerman contended further that  in terms of  the SLA the 

commencement date of  the contract  is determined by the 

commencement date which is the date of  f inal  s ignature ,  in 20 

their  words,  23 February 2015.  He contended that  appl icant 

therefore had a clear r ight  in terms of  the SLA to continue to 

render the service unt i l  24 August 2015.   

 

In h is view the in jury to appl icant is real  in terms of  lost 25 
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income and should the re l ief  not  be granted, second 

respondent wi l l  soon commence performing works and 

entrenching i ts posi t ion.   He submitted further that  appl icant 

has no al ternat ive remedy avai lable to i t  but  to interdict  the 

f i rst  respondent.    5 

 

On a considerat ion of  the papers i t  seems that  the appl icat ion 

was in i t ia l ly brought  on an urgent basis to:   

 

(1) expedite  appl icants’  internal  appeal;  10 

(2) to obtain reasons and records;  

(3) to enforce the SLA in the terms understood and 

contended by appl icant;  and  

(4) in the inter im to interdict  the implementat ion  of  the 

decis ion to award the tender to second respondent , or 15 

any implementat ion of  contracts pursuant to that 

award.   

 

I  am sat isf ied that  the f i rst  prayer sought by the  appl icant, 

together with the fact  that  the f i rst  complaint  by the appl icant 20 

on 11 March 2015 to the municipal i ty wa s to appeal the 

decis ion not  to award the tender ,  was the real  basis for the 

urgent appl icat ion.   In i ts reply and during argument by Mr 

Ackerman i t  is  c lear that  there is no longer ment ion of  the 

award of  the tender being an inf r ingement of  the r ight  to a fa ir 25 
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and equitable procurement process as set  out  in sect ion 217 of  

the Const i tut ion.  

 

During argument Mr Ackerman also agreed that  the ef fect  of  

prayer 4 is for f inal  re l ief ,  pending the review rel ief  sought in 5 

Part  B in terms of  Rule 53  the wording “whichever is the later 

date” must be accepted to mean that  the SLA wi l l  have to run 

i ts course and consequent ly  the ef fect  of  an order would be  for 

f inal  re l ief .    

 10 

The main focus of  the re l ief  sought by the appl icant is the 

enforcement of  the SLA.  The question that must therefore be 

answered is whether the appl icant has a contract ual r ight  to 

remain the incumbent in i ts current  post  for 6 months ending 

24 August 2015 in terms of  the SLA.  15 

 

I t  is  t r i te law that  where the re l ief  prayed for by the appl icant 

(as is the present matter) in the not ice of  mot ion is f inal  in 

nature,  the appl icant has to establ ish a c lear r ight.   Thus the 

appl icant must establ ish that i ts contract with the f i rst 20 

respondent wi l l  remain in ef fect  unti l  24 August 2015.  I t  is  

further accepted law that a f inal  interdict is one which 

uncondit ional ly and permanent ly prohib i ts the wrongful conduct 

of  the respondent.   A Court  may grant a f inal  interdict  in 

mot ion proceedings i f  the facts in issue are not  in dis pute, 25 
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otherwise act ion must be inst i tuted. 

 

Thus the appl icant must prove on a balance of  probabi l i t ies 

that  i t  has a c lear r ight ,  an actual  or threatened invasion of  i ts 

r ight ,  and the absence of  a sui table remedy.   5 

 

Mr Manentsa who appeared on behalf  of  the  f i rst  respondent  

contended that :  

 

(1) the al legat ion that the service level  agreement would 10 

commence and run for a period of  6 months is 

premised on the erroneous and self  serving  

interpretat ion of  the agreement by the appl icant ;  

(2) that i t  was clear that  the SLA must be read together 

with the appointment let ter and that  on a proper 15 

interpretat ion of  the SLA the durat ion of  the 

agreement is f rom 01/11/2014 to 30/04/2015 ; 

(3) that the f i rst  respondent  has not breached the 

agreement,  that  the appl icant has fa i led to establ ish 

such a clear r ight  and can accordingly not  succeed in 20 

having the agreement declared to expire in August 

2015;   

(4) that  in any event the appl icant is not  lef t  wi thout any 

recourse.   I t  can have a cla im for compensat ion 

against  the f i rst  respondent . 25 
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In my view the provis ions of  the SLA must  be interpreted in 

accordance with the establ ished pr incip les of  interpretat ion.  

See Natal  Joint Municipal  Pension Fund v Endumeni 

Municipal i ty  2012 (4) SA 593 (SCA) at  para 18,  Bothma-Batho 5 

Transport  (Edms) Bpk v S Bothma & Seun Transport (Edms) 

Bpk 2014 (2) SA 494 (SCA),  para 12.   According to the SCA it  

is  necessary in interpret ing an agreement or document to bear 

in mind that :   

 10 

“whi lst  the start ing point  remains the words of  the 

document ,  which are the  only re levant medium 

through which the part ies have expressed their  

contractual  intent ions,  the process of  interpretat ion 

does not stop at  a perceived l i teral  meaning of  those 15 

words,  but  considers  them in the l ight  of  a l l  re levant 

and admissib le context  including the circumstances in 

which the document came into being.   The former 

d ist inct ion between permissib le background and 

surrounding circumstances ,  never c lear,  has fa l len 20 

away.  Interpretat ion is no longer a process that 

occurs in stages but is ‘essent ia l ly one unitary 

exercise. ’   I t  is  further c lear  that  the context  of  the 

provis ion under considerat ion must be determined by 

both the internal context  namely  the language, words,  25 
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grammar and syntax of  both the provis ion in quest ion 

and the document as a whole ,  and also by the 

external context  provided by the factual  matr ix in  

which the document f inds i ts set t ing,  which includes 

both the background and surrounding circumstances. ”  5 

 

Considering the pr incip les out l ined  by the SCA ( including the 

the pr incip les la id down in the unreported judgment of  Ki lburn 

Tuning Fork (Pty) Ltd  [2015] ZASC53 (del ivered on 29 March 

2015) and applying them to the present matter  then i t  is  c lear 10 

that :  

 

(1) The appointment let ter must be read together with the 

SLA. 

(2) The f i rst  respondent  only intended the SLA to be in 15 

place for a period of  6 months.  

(3) That i t  c lear ly intended to put  the services that 

appl icant was to perform out to tender.  

(4) That i ts intent ion was that  the applicant commences 

i ts services on 01/11/2014 in terms of  the appointment 20 

let ter.  

(5) That appl icant d id in fact  commence performing i ts 

services on 01/11/2014 and gave ef fect  to what both 

part ies intended.  

(6) That appl icant commenced invoic ing the f irst 25 
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respondent in terms of  the let ter of  appointment for 

services rendered.  

(7) That the SLA contained the clauses which were to 

regulate the condit ions and speci f icat ions of  the 

services performed by the appl icant to f i rst 5 

respondent . 

(8) That the inclusion of  the words in the f inal  SLA which 

was signed by the appl icant “as per appointment 

let ter”  makes i t  c lear that  the agreement was only of  

temporary nature and certa in ly not  intended to be 10 

extended beyond 30 Apri l  2015.  

 

I  pause to ment ion here that the fact  that  f i rst  respondent  had 

removed what i t  regarded as the of fensive clauses , which was 

contrary to the let ter of  appointment and the fact  that  appl icant 15 

signed the SLA af ter the amendments were made by f i rst 

respondent  is further evidence that  the part ies were in 

agreement on the terms of  the SLA as wel l  as the period of  the 

agreement.  

 20 

I t  must therefore be so that  the SLA and the appoi ntment let ter 

must be interpreted to mean that  the agreement between the 

part ies comes to an end on 30 Apri l  2015.   

 

Accordingly I  am not persuaded that  appl icant has made out a 25 
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case on a balance of  probabi l i t ies that  i t  has  a c lear r ight 

based on i ts assert ions that  the SLA extends unt i l  24 August 

2015.  In the result  the appl icat ion fal ls to be dismissed on th is 

basis.    

 5 

There is a further issue that  requires to be dealt  wi th.   This 

re lates to whether or not th is court  has jur isdict ion to hear th is 

appl icat ion. 

 

I t  does not appear to be in d ispute that  the conduct 10 

complained of  by the appl icant in respect of  the f i rst 

respondent as aforesaid ,  and which forms the subject  matter of  

the review proceedings ,  const i tute administrat ive act ion and 

that  according ly the provis ions of  PAJA apply.   An important 

issue to consider is whether or not  th is Court  is in any event 15 

just i f ied to hear th is matter.   In i ts founding af f idavi t  appl icant 

avers that  th is Court  has jur isdict ion by vir tue of  the fact  that 

in terms of  the PAJA and part icular ly the def in i t ion of  Co urt  in 

sect ion 1 of  PAJA, the adverse  ef fect  of  the f i rst  respondent ’s 

act ion under review wi l l  be experienced in the area of  20 

jur isdict ion of  th is Court .  

 

No other ground to found jur isdict ion is advanced.  Apa rt  f rom 

the descript ion of the appl icant company , no informat ion is 

provided about the appl icant ’s domici le.   Both Mr Manentsa on 25 
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behalf  of  f i rst  respondent;  and Adv Jacobs (who was assisted  

by Adv Coetzee) ,  on behalf  of  the second respondent, 

contended st rongly that  th is was fata l  to appl icant ’s case and 

that  appl icant  had fa i led to make out a case that  th is Court  had 

jur isdict ion to enterta in th is appl icat ion.    5 

 

In the present appl icat ion the second respondent speci f ical ly 

locked horns with the appl icant  on the issue of  jur isdict ion and 

launched a wide range at tack on why, in  i ts view, the 

appl icants’  appl icat ion should be dismissed due to lack of  10 

jur isdict ion.  

 

Apart  f rom denying the averments made by the second 

respondent that  th is Court  lacks jur isdict ion to enterta in the 

appl icat ion and averr ing that  the issue of  jur isdict ion is a 15 

matter for legal argument ,  appl icant presented no f actual 

response to the averments made by the second respondent (or 

the f i rst  respondent) regarding i ts lack of  jur isdict ion . 

 

The Superior Courts Act  provides that  High Courts have 20 

jur isdict ion over a l l  persons resid ing or being in and in re lat ion 

to a l l  causes ar is ing and al l  of fences t r iable with in their 

respect ive areas of  jur isdict ion, an d al l  other matters of  which 

they may, according to law take cognizance.  

 25 
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Sect ion 1 of  PAJA def ines the term “court”  as  

 

 ‘ (a)  . . .  

(b) ( i )  a High Court  or another court  of  s imi lar               

status; or  5 

( i i )  a Magistrate ’s Court  e i ther general ly or in       

respect of  a specif ied class of  administrat ive 

act ions designated by the Minister by not ice  in 

the Gazette and presided over by magistrate 

or an addit ional magistrate designated  10 

    in  terms of  sect ion 9A, 

with in whose area of  jur isdict ion the administrat ive 

act ion occurred or the admin istrator has his or her or 

i ts pr incipal  p lace of  administrat ion or the party whose 

r ights have been af fected is domici led or ordinari ly 15 

resident or the adverse ef fect  of  the administrat ive 

act ion was, is or wi l l  be experienced. ’   

 

In terms of  sect ion 6(1)  of  PAJA any person is ent i t led to 

inst i tute proceedings in a court for the judic ia l  review of  an 20 

administrat ive act ion.   Sect ion 6(2) in turn provides that  a 

court  has the power to review an administrat ive act ion on a 

number of  grounds l isted in subsect ion 2 of  sect ion 6.  

 

In B.O. Mahony N.O. Trustee for the Time Being of  Rainbow 25 
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Nat ion Property Trust  Number 3 and two others v The Member 

of  the Execut ive Counci l  for Health and Socia l  Development 

Eastern Cape Provincia l  Government and two others,  an 

unreported case of  Mayosi,  AJ (case number 1444/2015) ,  the 

learned act ing Judge correct ly held at  para 20 that 5 

considerat ions of  convenience are indeed re levant to the 

quest ion of  whether or not  a part icular d ivis ion of  the High 

Court  has jur isdict ion to determin e a part icular case.  

 

In Nat ional Arts Counci l  and Another v Minister of  Arts and 10 

Culture and Another  2006 (1) SA 215 (CC) Yekiso,  J held that 

the quest ion of  whether or not  th is court  has jur isdict ion must 

be answered with reference to both The Superior C ourts Act , 

read with the provis ions of  sect ion 1 and 6 of  PAJA.  In that 

case he found that  th is Court  d id not  have jur isdict ion as i t  15 

was clear f rom the evidence that the headquarters of  the 

Nat ional Counci l  were in Johannesburg and that  f i rst 

appl icant ’s  staf f  were based in Johannesburg.   Al l  the 

indicat ions were that  the f i rst  appl icant ’s business act ivi t ies 

was carr ied on in Johannesburg and var ious other factors point 20 

to the conclusion that  i t  could not  be said that  the residence or 

otherwise of  any member of  the Nat ional Counci l  wi th in the 

area of  jur isdict ion of  a court  was a suf f ic ient  connect ing 

factor to establ ish jur isdict ion.   Yekiso,  J held that  i t  was clear 

that  no decis ion adversely af fect ing the r ights of  anyone of  the 25 
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appl icants that  had a d irect,  external legal ef fect  had been 

taken in Cape Town and found that  th is Court lacked 

jur isdict ion to hear the appl icants’  appl icat ion for urgent re l ief  

or for the judic ia l  review of  the f i rst  respondent ’s decis ion.    

 5 

I t  is  accepted law that  an appl icant in mot ion proceedings is 

bound to just i fy h is c la ims to make his case in h is founding 

af f idavi t .   See Port  Nol loth Municipal i ty v Xhal isa and Others  

1991 (3) SA 98 CPD at 111.  In h is heads of  argument ,  and 

during argument Mr Ackerman contended that  there are a 10 

number of  cases conf i rming that  the def in i t ion of  Court  as 

def ined in PAJA conf irms jur isdict ion on the Court  where the 

ef fect  of  the administrat ive decis ion is fe l t .   He placed strong 

re l iance on the judgment of  Yekiso,  J in Johnson and Others v 

Minister of  Home Affa irs ;  in re;  Delo ire and Others v Minister 15 

of  Home Affa irs and Another  (10310/2014; 10452/2014) [2014] 

ZAWCHC 101 (30/06/2014).   In my view the facts of  that  case 

is d ist inguishable f rom the present matter.   In the instance of  

the Johnson and Delor ie  matters the appl icants averred that 

they are al l  domici led and ordinari ly resident in Rondebosch, 20 

Cape Town and were thus in the area of  the Court ’s 

jur isdict ion.   In the present matter the appl icant fa i led to make 

such an averment.  The applicants’  submissions are 

accordingly not supported by the record .   I ts fa i lure to reply to 

the averments , as conta ined, in second respondent ’s 25 
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answering af f idavi t ,  is  for the reasons which is out l ined 

hereunder,  fata l  to i ts appl icat ion : 

 

(1) The SLA upon which the appl icant re l ies for the re l ief  

i t  seeks provides in ter a l ia :  5 

1.1 for services to be rendered by the appl icant to  

the local  authori ty which is def ined in the SLA as 

the Tlokwe Municipal i ty.  

1.2 the of f ices of  T lokwe Municipal i ty has i ts domici le  

and domici l i  c i tandi  et  executand i  at corner of  Saul 10 

Plaai t j ie  Avenue and Wolmarans Street, 

Potchefstroom, 

1.3 the services to be rendered is with in the area of  the 

Tlokwe Municipal i ty .  

(2) The tender process for Tender 29/13,  occurred under 15 

the auspices and the  instance and request of  the 

T lokwe Municipal i ty.  

(3) The performance of  the appl icant ’s contractual 

obl igat ions in terms of  the SLA are terr i tor ia l ly bound 

by the municipal  area of  the Tlokwe Municipal i ty.   In 20 

addit ion,  the receipt  of  tenders and the adjudicat ion of  

tenders as wel l  as the a l locat ion of  the tender,  which 

the appl icant  attempts to chal lenge occurred in the 

Tlokwe Municipal i ty.  

(4) The service which appl icant is present ly obl ig ed to 25 
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render is not  only to be rendered with in the Tlokwe 

Municipal i ty and the payments which i t  received 

pursuant to the SLA, are also made by the Tlokwe 

Municipal i ty.  

(5) The appl icants staf f  and inf ra structure are employed 5 

at  the of f ices of  the Tlokwe Municipal i ty f rom where it  

renders the service.  

(6) The al leged adverse ef fects which appl i cant complains 

about re lates to the fact  that  i t  would be pr ecluded 

f rom rendering service in the Tlokwe municipal area 10 

and to the Tlokwe Municipal i ty beyond 30/04/2015, 

being the date when the SLA comes to an end.  

(7) The appl icant ’s review proceedings i .e.  the meri ts and 

competency of  which is d isputed by second 

respondent ,  is conf ined to the Tlokwe Municipal i ty and 15 

municipal  area.  

(8) The appl icant ’s re l iance on an  internal appeal s imi lar ly 

re lates to a tender process and adjudicat ion which 

occurred in the Tlokwe Municipal  area.  

(9) Second respondent has i ts head of f ice and pr incipal 20 

place of  business in Centur ion, Pretor ia ,  which fa l ls 

with in the area of  jur isdict ion of  the Gauteng 

Provincia l  Divis ion,  Pretor ia.  

 

I t  is  therefore  c lear that  s ince the respondents have  not 25 
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waived their  r ights to ra ise jur isdict ion as a defence  and the 

fact  that  respondents have not submit ted to the jur isdict ion of  

th is Court ,  I  cannot f ind that  th is Court  has jur isdict ion to hear 

the appl icat ion for urgent re l ief  or for the judic ia l  rev iew of  the 

decis ions by the f irst  respondent.   See Nat ional Arts Counci l  v 5 

Minister of  Arts and Culture  (supra).   Accordingly ,  and in my 

view, the appl icant has in addit ion,n not  succeeded in 

surmount ing the jur isdict ional hurdle.  

 

In the result  I  make the  fo l lowing order:  10 

 

THE APPLICATION IS DISMISSED WITH COSTS WHICH 

SHALL INCLUDE IN THE CASE OF THE SECOND 

RESPONDENT, COSTS CONSEQUENT UPON THE 

EMPLOYMENT OF TWO COUNSEL.   15 

 

 

 

__________________ 

RILEY, AJ  20 


