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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION,  CAPE TOWN) 

CASE NUMBER   :         3236/2015 

DATE    :        27 FEBRUARY 2015 

In the matter between:  5 

ANDRIES TLOUAMMA      1 s t  Appl icant 

AGANG SA               2n d  Appl icant 

MOSIUOA GERARD PATRICK LEKOTA          3 r d  Appl icant 

CONGRESS OF THE PEOPLE            4 t h  Appl icant 

BANTUBONKE HARRINGTON HOLOMISA          5 t h  Appl icant 10 

UNITED DEMOCRATIC MOVEMENT           6 t h  Appl icant 

And 

BALEKA MMAKOTA MBETE, SPEAKER OF  

THE NATIONAL ASSEMBLY OF THE  

PARLIAMANT OF THE REPUBLIC OF  15 

SOUTH AFRICA             1 s t  Respondent  

JACOB GEDLEYIHLEKISA ZUMA   

PRESIDENT OF THE REPUBLIC OF  

SOUTH AFRICA             2n d  Respondent

 20 

JUDGMENT 

BINNS-WARD, J 

 

The matter with which the Court  is concerned at  th is stage of  

proceedings involves paragraphs 1 to 3 of  the not ice of  mot ion. 25 
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Procedural  and substant ive quest ions ar ise for determinat ion.   

 

The procedural  quest ions are whether the appl icat ion for 

inter im rel ief  should be enterta ined as a matter of  urgency 

and, assuming that  i t  is  so enterta ined, whether the re l ief  5 

sought in terms of  paragraph 3 for the programming of  the 

hearing of  the appl icat ion in respect of  the issues on which the 

appl icants seek f inal  re l ief  should be granted.  

 

The substant ive quest ion goes to the inter im int erdict  sought in 10 

terms of  paragraph 2 of  the not ice of  mot ion.  

 

The f i rst  respondent contended that  the appl icants had brought 

the appl icat ion in a s i tuat ion of  sel f -created urgency.  The 

basis for th is argument was that  the appl icants had been in a 15 

posi t ion to inst i tute these proceedings as f rom the end of  

November 2014 and that the inst i tut ion of  proceedings in th is 

Court  only in the lat ter part  of  February 2015 was  

unreasonable and inexcusable.   I t  had denied the f i rst 

respondent the opportuni ty to deal w ith the al legat ions in the 20 

founding papers adequately.   In th is regard i t  should be noted 

that the f i rst  respondent , understandably,  conf ined hersel f  in 

her answering af f idavi t  to deal ing with the matters centra l ly 

re levant to the re l ief  sought in terms of  paragraphs 1 to 3 of  

the not ice of  motion and indicated her intent ion to del iver 25 
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further answering papers in respect of  the f inal  re l ief  sought by 

the appl icants.  

 

I t  should be noted that  the appl icants had sought to obtain 

re l ief  d irect ly f rom the Const i tut ional Court .  Direct  access to 5 

the Const i tut ional Court  was refused by that  Court in late 

February 2015 and the current  appl icat ion to th is Court  was 

brought vir tual ly immediately thereaf ter.   As ment ioned , the 

f i rst  respondent contends that  the appl icat ion direct ly to the 

Const i tut ional Court  was misguided and consequent ly the 10 

appl icants should pay the pr ice for not  approaching th is Court 

ear l ier in a manner that  would have al lowed the issues to be 

more properly and thoroughly vent i lated.   The f i rst  respondent 

was essent ia l ly contending therefore that the manner in which 

the appl icat ion for inter im rel ief  has been brought was an 15 

abuse of  process.    

 

I  am unable to agree that  the appl icat ion to the Const itut ional 

Court  was fundamental ly misdirected and so unreasonable that 

i ts br inging should count against  the appl icants on the basis of  20 

the respondents ’  sel f -  created urgency argument.  The pr incipal  

re l ief  sought by the appl icants ra ises const i tut ional quest ions 

of  pressing signif icance and in certa in respec ts entai ls matter 

in respect of  which i t  is  arguable that  only the Const i tut ional 

Court  might have jur isdict ion.  25 
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The quest ions integral  to the f inal  re l ief  sought by the 

appl icant are also matters which might reasonably have been 

found to have been of  such pressing const i tut ional urgency 

that  the Consti tut ional Court might have decided , 5 

except ional ly ,  to enterta in them as a court  of  f i rst  and f inal 

instance.  I  accordingly re ject  the f irst  respondent ’s argument 

that  the urgency in  the current  appl icat ion i s self -created.  

 

The debate which the appl icants wish to have stayed pending 10 

the determinat ion of  the pr incipal  rel ief  is scheduled to take 

place on 3 March 2015 - next  Tuesday. I t  is  therefore pla in 

that  the appl icants could not  obtain re l ief  at  a hearing  in the 

ordinary course.   Rel ief  in terms of  paragraph 1 of  the not ice 

of  mot ion wi l l  therefore be granted in respect of  the re l ief  15 

sought in terms of  paragraph 2.  

 

Turning to the inter im interdict,  the pr incip les to be appl ied in 

respect of  appl icat ions f or inter im rel ief  are wel l  establ ished. 

They are (a)  the existence of  a prima facie  r ight,  even i f  i t  is 20 

open to some doubt ;  (b) a reasonable apprehension by the 

appl icant of  i r reparable and imminent harm to the r ight  i f  an 

interdict  is not granted ; (c)  the balance of  convenience must 

favour the grant ing of  the interdict ;  and (d) the appl icant must 

have no other ef fect ive remedy.  25 
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Moreover,  the remedy is d iscret ionary.  Thus even, i f  an 

appl icant sat isf ies a l l  the requirements ,  i t  remains with in the 

discret ion of  the court ,  obviously to be exercised judic ia l ly,  to 

grant or decl ine an inter im interdict.  The court  assesses the 5 

evidence hol ist ical ly to determine whether the requirements 

have been sat isf ied and , i f  they have, how to exercise i ts 

d iscret ion.   

 

I t  is  common ground in the current  matter that  the re l ief  sought 10 

in terms of  paragraph 2 of  the not ice of  mot ion wi l l ,  i f  granted, 

resul t  in  an impingement on the f i rst  respondent ’s powers and 

funct ions as Speaker of  the Nat ional Assembly and thus entai l  

the judic ia l  arm of  government  t reading on the terr i tory of  the 

legis lat ive branch of  government.   I t  is  with in the authori ty 15 

and, indeed the duty,  of  the courts to do so in appropriate 

cases.  How the pr incip les governing inter im interdict 

appl icat ions are to  apply in these circumstances was treated of  

by the Const i tut ional Court  in National Treasury and Others v 

Opposit ion to Urban Tol l ing Al l iance and Others  2012(6) SA 20 

223.  The Court in that  matter held that a l though the 

requirements perta in ing to the determinat ion of  inter im 

interdict  appl icat ions were in i t ia l ly fashioned for ,  and ideal ly 

sui ted to ,  interdicts between pr ivate part ies,  they were 

nevertheless endorsed , at  least  by the major i ty of  the Court ,  25 
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as suf f ic ient  to determine appl icat ions to restra in the exercise 

of  statutory power pendente l i te ,  provided that  any court 

d isposed to do so is required to take appropriate cognisance of  

the t renching ef fect  the grant of  such restra in ing order can 

have on the exclusive domain of  another branch of  5 

government ,  and therefore proceeds sensi t ively to the 

const i tut ional ro le of  the doctr ine of  a separat ion of  powers in 

respect of  any decis ion to make the order.  

 

In City of  Cape Town v South Afr ican Nat ional Roads Agency 10 

Ltd and Others  2013 ZAWHC 74, at  paragraph 75,  I  descr ibed 

the ef fect of  the judgment of  the Const i tut ional Court in the 

OUTA case just  referred to as fo l lows:  

 

“ I  have concluded that  the intent ion in the reasoning of  15 

the major i ty judgment in OUTA  was to re i terate,  as a 

matter of  establ ished const i tut ional pr incip le,  that  courts 

seized of  appl icat ions for inter im interdictory 

re l ief  pendente l i te  in  matters where the funct ions and 

powers of  the execut ive or the legis lature are suscept ib le 20 

to being restra ined  must be consciously sensi t ive to the 

impact on the const i tut ional ly ordained separat ion of  

powers of  any order they might be incl ined to consider 

making restra in ing the use of  execut ive or legis lat ive 

power.  Where,  on such an assessment,  the impact of  the 25 
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restra in ing order (what the Const i tut ional  Court  label led 

for convenience as ‘balance of  power harm’) looks to be 

signif icant,  a court  wi l l  incl ine against  making the order 

unless a strong case for the re l ief  has been made out, 

and only in the clearest  of  cases.  A strong case would be 5 

one in which  the r ight  at  issue , a l though establ ished 

only prima facie  and open to a measure of  doubt,  

nevertheless appears to enjoy good prospects of  being 

establ ished in the main proceedings ,  and also one in 

which the need for the intervent ion of  an inter im interdic t  10 

is c lear ly shown i f  i r reparable harm to the appl icant is to 

be averted – in other words,  a case in which the balance 

of  convenience clear ly mi l i tates in favour of  the granting 

of  the remedy. Such a construct ion would give ef fect ,  in 

my view, to the evident intent ion in the Const i tut ional 15 

Court  judgment ( i )  to conf i rm the appl icat ion of  the wel l -

establ ished requirements of  the inter im interdict  remedy 

in such cases; and ( i i )  to expla in how they should be 

appl ied in a manner consistent with respect by the c ourts 

for the const i tut ional scheme of  a separat ion of  powers 20 

where the remedy would restra in the exercise of  

execut ive or legis lat ive power.  The greater the impact of  

the impinging ef fect  of  the postulated restra in ing order on 

the domain of  the execut ive or the legis lat ive branches 

the more circumspect,  and demanding of  the appl icant ’s 25 
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case, the court wi l l  be before decid ing that  i t  is  

appropriate to grant i t .  The pr incip le that  a court  does not 

l ight ly grant an inter im interdict  pending the review of  

execut ive act ion even i f  a l l  the requirements for an 

interdict  have been establ ished is nothing new.  The 5 

Const i tut ional Court  judgment in  OUTA  has f leshed out 

the art iculat ion of  the pr incip le. ” 

 

The pr incipal  re l ief  sought by the appl icants ra ises novel and 

complex const i tut ional issues. The outcome of  t he appl icat ion 10 

for the pr incipal  re l ief  is by the nature of  the matter therefore 

essent ia l ly unpredictable.  Some of  the re l ief  sought might 

reasonably be described as ambit ious.  Certa in ly ,  th is Court  is 

not  in a posi t ion,  without the benef i t  of  detai led and 

considered argument f rom al l  s ides and the opportuni ty for 15 

mature ref lect ion, to essay an opin ion on the probable outcome 

of  the appl icat ion for pr incipal  re l ief .   This must,  in my view, 

bear on the issue of  the strength of  the prima facie  case on 

which the appl icants re ly for inter im rel ief .  The ef fect  of  the 

re l ief  sought by the appl icants in terms of  paragraph 2 of  the 20 

not ice of  mot ion is that  the debate on the mot ion of  no 

conf idence in the President wi l l  not  proceed next  Tuesday,  and 

that i t  wi l l  proceed only af ter the determinat ion of  the pr incipal  

re l ief .   

 25 
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The f i rst  respondent contends that  i t  is  with in the appl icant ’s 

power to achieve that  of  i ts own doing without the Court ’s 

intervent ion by simply withdrawing the mot ion and re -enl ist ing 

i t  af ter the determinat ion of  the f inal  re l ief .   The argument is 

that  the appl icants wi l l  not  be i rremediably harmed if  the 5 

interdict  is not  granted. The f i rst  respondent a lso contends 

that  in the circumstances the “balance of  power harm” weighs 

against  the appl icants,  having regard to the t renching ef fect of  

an inter im interdict  on the separat ion of  powers.   In my 

judgment these content ions carry convincing force.   10 

 

The appl icant ’s answer is that  they wi l l  be prejudiced  because, 

i f  they succeed in obtain ing the pr incipal  re l ief ,  they may face 

obstruct ion in get t ing the mot ion re -enl isted.   In th is regard , 

the appl icants ’  counsel la id emphasis on certa in provis ions of  15 

Rule 102A of  the Nat ional Assembly,  in part icular sub -rule (3).  

 

I  am not persuaded by these arguments.  On the contrary,  I  

consider that  the f irst  respondent would be hard -pressed in the 

face of  her averments in paragraph 15 of  her answering 20 

af f idavi t  to f rustrate the re -enl istment of  the mot ion on the 

agenda as soon as pract ical ly possib le and without 

unreasonable delay af ter the determinat ion of  the appl icat ion 

for f inal  re l ief ,  i f  re-enl istment were appl ied for.   I f  the mot ion 

has already passed muster in terms of  Rule 102A(3),  i t  is  not 25 
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easy to conceive why i t  should not  do so again when , and if ,  

the matter is re -enrol led.   The issue might in any event be 

addressed by the re l ief  sought in terms of  paragraph 4.4 of  the 

appl icant ’s not ice of  mot ion to th is Court ,  i f  i t  were to be 

granted -  as the appl icant ’s c lear ly bel ieve i t  should.  5 

 

In the circumstances I  am not persuaded that  the appl icants 

have establ ished al l  the requirements for inter im rel ief .   But,  

even where I  wrong in th is regard ,  I  would not  be incl ined ,  in 

view of  the separat ion of  powers issues i nvolved,  to exercise 10 

my discret ion in their  favour.    

 

The enrolment  of  the appl icat ion for pr incipal  re l ief  on the 

semi-urgent ro l l  of  th is Court  is just i f ied.  There was no 

argument to the contrary.    15 

 

Mr Heunis submit ted that  i f  the applicants were unsuc cessful 

in obtain ing an inter im interdict there should be no orders to 

costs.   He made th is content ion on the basis of  the so -cal led 

Biowatch pr incip le.  T ime has not a l lowed me the opportuni ty to 20 

give that  submission proper considerat ion. In the 

circumstances I  am going to reserve the costs of  th is stage of  

the proceedings to be determ ined together with the pr incipal  

appl icat ion.  

 25 
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The fo l lowing orders are made:   

 

1. In terms of  paragraph 1 of  the not ice of  mot ion i t  is  

declared that  the appl icat ion for inter im  rel ief  was 

properly brought and enterta ined as a matter of  5 

urgency in terms of  uniform Rule 6(12).  

 

2. The appl icat ion for an inter im interdict  in terms of  

paragraph 2 of  the not ice of  mot ion is d ismissed.  

 10 

3. The appl icat ion for re l ief  in terms of  paragraph 4 of  

the not ice of  mot ion shal l  be heard on the semi -urgent 

ro l l  of  th is Court on a date and t imetable to be 

approved by the Judge President.  

 15 

4. The quest ion of  costs shal l  stand over for determinat ion 

in the hearing for the pr incipal  re l ief .  

 

 

……………………………… 20 

BINNS-WARD, J 

 


