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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:          A326/2014 

DATE:           13 FEBRUARY 2015 5 

In the matter between:  

NIGEL GEORGE                  Appel lant 

And 

THE STATE                 Respondent 

 10 

J U D G M E N T 

 

RILEY, AJ :  

 

The appel lant  was convicted in the Regional Court  at  Wynberg 15 

on 1 count of  murder and 3 counts of  at tempted murder and 

sentenced on 20 August 2013 as fo l lows:  

 

On count 1,  15 years imprisonment and on the remaining 

counts of  attempted murder ,  5 years imprisonment on each of  20 

the 3 counts.   The court  a quo  ordered that the half  of  the 

sentences imposed on counts 2,  3 and 4 run concurrent ly with 

the sentence imposed on count 1,  which resulted in an 

ef fect ive term of  22 years and 6 months imprisonmen t being 

imposed upon the appel lant .   The court  a quo  granted 25 
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appel lant  leave to appeal against  h is convict ion and sentence.  

The main thrust of  the appel lant ’s appeal against  h is 

convict ion is that  the State had fa i led to prove the ident i ty of  

the perpetra tor of  the cr imes beyond a reasonable doubt.   The 

appel lant  denied that  he was on the scene at  the t ime that  the 5 

cr imes were perpetrated and ra ised an al ib i .   The appel lant ’s 

grounds of  appeal in respect of  sentence can be summarised 

as fo l lows:  

 

(1) That the sentence imposed was shocking,  start l ing and 10 

disturbingly inappropriate considering i ts cumulat ive 

ef fect.  

(2) That the court  a quo  erred and misdirected i tself  by 

not  f inding that  substant ia l and compel l ing 

circumstances existed which necessi tated a departur e 15 

f rom the prescr ibed minimum sentence in respect of  

count 1.  

 

The backdrop to the events that resul ted in the fata l  shoot ing 

of  the deceased and the at tempted murder of  three others are 20 

the ever present gang wars that exist  between opposing gangs 

in the Manenberg area.  In the present matter the opposing 

gangs involved are the Americans and the Junky Funky Kids.   

I t  is  necessary to ment ion at  the outset  that  the appel lant  was 

at  the t ime of  the incident a member of  the Junky Funky Kids 25 
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and that  two of  the persons who were shot at  were members of  

the Americans gang.   

 

The fo l lowing facts are common cause and not in d ispute:  that 

between 21h00 and 22h00 on 9 August 2007, the deceased, 5 

Andrew Phi l l ips  ( ‘Phi l l ips’) ,  Denzi l  Jeremy Morr is  ( ‘Morr is ’ )  and 

Stanley Hector ( ‘Hector ’ )  were si t t ing in a shack in the 

backyard of  the premises at 1 Letaba Road, Manenberg,  where 

they were smoking dagga.  A person entered the shack and 

f i red several  shots at  them.  As a result  of  the shoot ing the 10 

deceased suf fered a penetrat ing wound to the head and was 

ki l led.   The State witness,  Phi l l ips,  sustained a gunshot wound 

to h is r ight  upper arm.  Morr is and Hector narrowly escaped 

death. 

 15 

The State cal led Phi l l ips,  Constable Ashley Conradie  

( ‘Conradie’) ,  and Constable Jef f rey Mart in W itbooi  ( ‘W itbooi ’ )  

whereaf ter i t  c losed i ts case.  The State successful ly appl ied 

to re-open i ts case af ter the appel lant  and his defence 

witnesses,  Morr is and Hector test i f ied.   I  pause to ment ion that 20 

both Morr is and Hector had made statements to the pol ice 

about the incident and that  they were in fact  in i t ia l ly State 

witnesses.  They were however not  cal led to test i fy due to 

in ter a l ia  the fact that  the prosecutor in the court  a quo  had 

great d if f icul ty in get t ing them to court  to test i fy.   25 
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Af ter the defence closed i ts case, the State re-cal led W itbooi 

who was the invest igat ing of f icer in the matter and in addit ion 

cal led Wayne Malcolm Beukes  ( ‘Beukes’) ,  a detect ive,  to 

test i fy about the circumstances surrounding the taking of  the 5 

witness statements o f  Morr is and Hector .   Phi l l ips test i f ied that 

on the night  of  the incident he was in the shack in the 

backyard with the deceased, Morr is and Hector ,  where they 

were smoking dagga.  

 10 

Neither he nor the deceased were gangsters but  Morr is and 

Hector were members of  the Americans gang.  The appel lant 

entered the shack and proceeded to f i re shots at  them.  The 

deceased was struck in the head and he was wounded in the 

r ight  arm.  Morr is and Hector managed to f lee f rom the shack.  15 

While Phi l l ip  was lying on the f loor the appel lant  came up to 

h im, pointed the gun at  h im and pul led the t r igger but  no shot 

was discharged, presumably because there were no rounds lef t  

in  the gun. 

 20 

He heard a ‘c l ick ’  sound as the t r igger was pul led.   He lay 

there pretending that  he was dead.  He then heard pol ice 

sirens.   The appel lant  f led the scene.  The police and 

ambulance arr ived and he was taken to hospita l  where he 

remained for a week.   25 



 
A 3 2 6 / 2 0 1 4  

 JUDGMENT 

 

/RG / . . .  

5  

 

Phi l l ips test i f ied that  he knew the appel lant  very wel l ,  as the 

appel lant  had grown up before h im and they had socia l ised 

together before the incident.   According to h im the shack was 

l i t  by an electr ic g lobe and the l ight ing was good.  Af ter the 5 

incident he went to l ive  in George as he feared for h is l i fe.   He 

test i f ied that  somet ime af ter the inci dent the appel lant  asked 

him to forgive him for what he had done.  During cross -

examinat ion he was adamant that  he could see properly in the 

shack at the t ime of  the shoot ing,  that  he could not  th ink of  a 10 

reason why the appel lant  had shot h im and that  he h ad no 

reason to fa lsely impl icate the appel lant .   Al though the 

appel lant  had a ‘Pagad scarf ’  over h is mouth, he could see the 

appel lant ’s face.   He was certa in that  the person who shot h im 

was the appel lant .   15 

 

Conradie test i f ied that  he at tended at  the sc ene of  the 

shoot ing at  about 21h50.  On his arr ival  he found a person who 

had been shot in the head and another who had been shot in 

the upper r ight  arm.  Neither of  these persons could expla in 20 

who had shot them.  He later establ ished that there had been 

another shoot ing in c lose proximity to the scene of  th is 

shoot ing.   According to h im there was gang warfare at  the t ime 

accompanied by shoot ing.  

 25 
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Conradie was not surpr ised that no witnesses came to the fore 

on the night  in quest ion.   He test i f ied that  a l th ough he could 

see inside the shack,  the l ight ing was poor and that  they had 

to make use of  a torch when they were looking for evidence.  

He was not sure whether or not  the room was l i t  by a candle at 5 

the t ime that  he was there .   W itbooi test i f ied that  af te r the 

incident he had taken the witness statements of  Morr is and 

Hector and that  what was contained in their  statements was 

the correct  version of  what they had to ld h im.   

 10 

Beukes, who was also stat ioned at Manenb erg SAPS at  the 

t ime, was responsib le for taking the further witness statement 

of  Morr is.   He test i f ied that  the contents of  Morr is ’  statement 

was the correct  version of  what the witness had to ld h im.  In 

h is evidence in the court  a quo  the appel lant  denied shoot ing 15 

the deceased and the others.   He test i f ied that  on the date that 

the shoot ing occurred he had been at  home the whole day.   He 

conf i rmed that he knew Phi l l ips, respected him and that 

Phi l l ips had seen him grow up.  He did not  know why Phi l l ips 

was fa lsely impl icat ing him in the commissio n of  these cr imes.  20 

He test i f ied that  at a stage pr ior to the incident he had had an 

af fa ir  wi th Phi l l ips’  g ir l f r iend  (whi lst  Phi l l ips had been in a 

re lat ionship with her ) and that  th is was in a l l  l ike l ihood the 

reason why Phi l l ips had test i f ied against  h i m. In short ,  that 

Phi l l ips had a grudge against h im because of  th is.    25 
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Morr is,  who was cal led as a defence witness,  conf i rmed that 

he was in the shack with the deceased and others where the 

shoot ing incident took place.  He conf i rmed that  they were 

busy smoking dagga when he heard shots being f i red and that 5 

the deceased and Phi l l ips were struck by bul lets.   He did not 

see who f i red the shots.   He denied that  i t  was the appel lant 

who f i red the shots.  

 

Hector,  who was also cal led as a defence witness,  essent ia l ly 10 

conf i rmed the vers ion of  Morr is.   According to h im he knew the 

appel lant  as they had gone to school together.   He test i f ied 

further that whi lst  they were in the shack smoking dagga, he 

heard the sound of  gunshots coming f rom a road close to 

where they were.   They lef t  the shack to invest igate and 15 

resumed smoking thereaf ter.   Approximately ten minutes 

thereafter the door of  the shack opened .  He saw someone 

standing in the door and then heard gunshots.  

 

The person who shot into the shack then f led.   He  also f led.  20 

He did not  see the person who f i red the shots at  them.  He 

denied making a statement to the pol ice and test i f ied that  the 

pol ice came to h im with a prepared statement.   He further 

denied that  he to ld the pol ice that  the appel lant  was the 

shooter.    25 
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On a considerat ion of  the evidence, I  am sat isf ied that  the t r ial 

magistrate was al ive to the fact  that he was deal ing with the 

evidence of  a single witness and that  the witness was 

test i fying in regard to the ident i ty of  the perpetrator ,  and that 5 

there was accordingly a need for caut ion when evaluat ing the 

evidence of  such witness.   Af ter a thorough and cr i t ical  

analysis of  the evidence of  Phi l l ips the t r ia l  magistrate came to 

the fo l lowing conclusion:   

 10 

“Daar is n iks in Mnr Phi l l ips se getuienis wa t 

aanduidend is dat hy nie d ie waarheid praat n ie.  

Daar is genoegsame korroborasie en stawing van 

sy getuienis te vind in d ie ander getuies se 

getuienis.   Daar is ook geen aanduiding in sy 15 

getuienis dat  hy enige mot ief  sal  hê om die 

beskuldigde vals l ik te  inkr imineer n ie.   Hy ken die 

beskuldigde goed, beskuldigde het voor hom 

groot geword.   Beskuldigde kan ook aanvankl ik 

geen rede gee waarom die getuie hom vals l ik 20 

inkr imineer n ie.   Die beskuldigde wi l  la ter ‘n  

basis vir  d ie mot ief  probeer opper deur te sê dat 

hy en die getuie,  Mnr Phi l l ips,  met d ieselfde 

meisie op dieselfde tyd ŉ verhouding gehad het.  

Die hof  kom later h ierna terug.   25 
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Daar is geen redes vir  h ierdie Hof om Mnr 

Phi l l ips se getuienis te verwerp nie :  hy het  ŉ 

goeie indruk op hierdie hof  gemaak, hy’s ŉ 

eerl ike,  geloofwaardige getuie en ŉ getuie op wie 

se getuienis d ie hof  kan staatmaak.”  5 

 

I  agree with the t r ia l  magistrate ’s assessment and  the 

conclusions that  he reached in regard to the evidence of  

Phi l l ips.   The evidence of  the appel lant  that  Phi l l ips had a 

mot ive to fa lsely incr iminate him because he had a re lat ions hip 10 

with h is g ir l f r iend , that  he therefore bore a grudge against  the 

appel lant ,  and that  he had been paid by the American gang to 

test i fy against  the appel lant ,  was correct ly re jected by the t r ia l  

magistrate as fa lse and a recent fabr icat ion.   I  pause to 

ment ion that  the appel lant ’s version that  Phi l l ips bore a grudge 15 

against  h im and therefore fa lsely impl icated him , and that  he 

probably received money f rom the American s gang to fa lsely 

test i fy against  the appel lant  was never put  to Phi l l ips during 

cross-examinat ion.   

 20 

In considering the weight to be at tached to the evidence of  

Hector and Morr is,  i t  must be borne in mind that in their 

statements made to the pol ice they ident if ied the appel lant  as 

the person who shot at  them.  I  am sat isf ied that  at the t ime  

they made their  statements,  they did so f reely and voluntar i ly 25 
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and that  no i rregular i t ies occurred.   The statements were 

therefore properly taken.  The tr ia l  magistrate correct ly 

re jected the al legat ions by the witnesses that  the police had 

out of  their  own included in their  respect ive statements the 

port ions where both witnesses identi f ied the appel lant as the 5 

shooter.  

 

I  agree with the magistrate ’s evaluat ion of  the evidence and 

with the approach adopted by him in regard to the weight to be 

at tached to the statements made by them to the pol ice.   The 10 

approach adopted by the t r ia l  magistrate in th is matter,  is in 

l ine with the approach of  our courts when conf ronted with th is 

k ind of  s i tuat ion.   In S v Mafaladiso en Andere  2003 (1) SACR 

583 (SCA) [2002] 4 Al l  SA 74 at  584 (SACR),  the court  held 

that  where there were mater ia l  d i f ferences between the 15 

witness’s evidence and a pr ior statement,  the task of  the t r ia l  

court  was to weigh up the previous statement against  the viva 

voce  evidence, to consider a l l  the ev idence and to decide 

whether i t  was re l iable or not  and whether the t ruth was to ld, 

despite any shortcomings.  20 

 

In S v N 1979 (4) SA 632 (O), the State witness had deviated 

f rom the sworn statement that  he had made to the pol ice.   The 

court  held that  the pr imary task of  the court  is to f ind the t ruth 

in the interest  of  just ice.   Str iving to achieve that  goal may 25 
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make i t  necessary to determine whether the statement to the 

pol ice or the evidence in court  ref lects the t ruth.   In S v 

Mathonsi  2012 (1) SACR 335 a t  345, para [44]  Madondo J, 

with reference to sect ion 35(3)(d) of  the Const i tut ion of  the 

Republ ic of  South Af r ica and S v Mugudu 2008 (1) SACR 71 5 

(N) at  77,  held on page 345 at  para [46]  that:  

 

“Al though the witness denied the t ruth of  the 

facts contained in the statement,  the safeguards 

for admit t ing the statement as evidence existed .  10 

The witness had made the statement under oath 

to the pol ice.   Also ,  as the declarant ,  be the 

witness,  test i f ied at  the t r ia l  on the statement.  

He was subjected to fu l l  and  ef fect ive cross-

examinat ion by both the prosecut ion and the 15 

defence.  He was thereby af forded an opportuni ty 

to expla in the inconsistencies in h is pr ior 

statement and the t ruth of  the facts contained 

therein.   The purposes of  cross -examinat ion are 

to e l ic i t  evidence which supports the cross -20 

examiner’s case and to cast doubt upon the 

evidence given for the opposing party.   The 

pol ice of f icer who took down the statement a lso 

test i f ied as to the circumstances under which the 

statement was made and that  the wi tness had 25 
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personal knowledge of  the t ruth,  of  the facts 

therein.”  

 

I  am sat isf ied that  the t r ia l  magistrate had correct ly appl ied the 

pr incip les as out l ined in the authori t ies referred to herein 5 

before in regard to the facts of  the present case.  The tr ia l  

magistrate a lso correct ly found that  he was ent i t led to make 

‘substant ive ’  use of  the previous inconsistent  statements made 

by the witnesses and to g ive the statements  (as evidence) the 

appropriate weight,  af ter taking into account a l l  the 10 

circumstances.  See S v Mathonsi  supra ,  para [52] .  

 

I t  fo l lows that  the t r ia l  magistrate correct ly evaluated and 

weighed up the evidence in i ts tota l i ty in order to come to the 

t ruth.   See S v Trainer 2003 (1) SACR 35 (SCA) at  41b-c and S 15 

v Zi tha 1993 (1) SACR 718 (A) at  720i-721a.  On the tota l i ty of  

the evidence presented in the court a quo ,  I  am sat isf ied that 

the State had proved beyond a reasonable doubt that  i t  was 

indeed the appel lant  who murdered the deceased and 

at tempted to murder the others.   Accordingly the ap pel lant  was 20 

correct ly convicted of  the murder and the 3 counts of  

at tempted murder.  In the premises I  do not f ind any meri t  in 

the appeal against  the convict ion and the appeal against  the 

convict ion is d ismissed.  

 25 
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I t  is  t r i te law that  a  court  of  appeal wi l l  only interfere with the 

sentence of  a lower court  where that  court  has not exercised 

i ts d iscret ion in regard to sentence properly or judic ia l ly.   In 

considering an appropriate sentence for the appel lant  in th is 

matter the t r ia l  court  took into account the appel lant ’s personal 5 

c ircumstances, the gravi ty of  the of fences and the interest  of  

the community.   The tr ia l  court  made a detai led and thorough 

assessment of  the existence of  substant ia l  and compel l ing 

circumstances, in considering whether or not  i t  c ould impose a 

lesser sentence, and in my view correct ly came to the 10 

conclusion that  there were no substant ia l  and compel l ing 

circumstances present which just i f ied the imposit ion of  a 

lesser sentence to the one prescr ibed by the Legislature on 

count 1.  

 15 

I t  is  c lear that  a t r ia l  court  considered the element of  mercy 

and further considered the cumulat ive ef fect  of  the sentences , 

by ordering that  part  of  the sentences imposed on counts 2 to 

4 run concurrent ly with the sentence in count 1.   In my view 

the t r ia l  court adopted a balanced approach in the 20 

determinat ion of  what i t  thought to be an appropriate 

punishment,  taking into account a l l  re levant factors without 

over- or underemphasising any of  the re levant factors that 

have to be taken into account in the dete rminat ion of  an 

appropriate sentence.   25 



 
A 3 2 6 / 2 0 1 4  

 JUDGMENT 

 

/RG / . . .  

14 

 

The tr ia l  court correct ly took into account the fo l lowing 

aggravat ing factors when considering sentence:  

 

(1) That the murder and at tempted murders were 5 

commit ted in the context  of  opposing gangs f ight ing 

each other.  

(2) They were commit ted in c ircumstances where the 

at tack was pre-planned and was character ised by 

revenge. 10 

(3) Ordinary residents l iving in the townships such as 

Manenberg and other townships on the Cape Flats l ive 

in constant fear of  their  l ives being lost  due to the 

gang vio lence.  

(4) Chi ldren and innocent vict ims, such as the deceased 15 

and Phi l l ips,  are regular ly caught in the crossf i re of  

these indiscr iminate and brazen attacks by gangs, 

which at tacks continue unabated. 

(5) Parents are scared to send their  chi ldren to sc hool 

due to the fear that  they may be in jured and /  or k i l led 20 

due to the gang vio lence.  

(6) The pol ice have great d if f icul ty in combat ing gang 

vio lence and their task is made more dif f icul t  when 

witnesses refuse to test i fy in these matters for fear 

that they may be ki l led ,  resul t ing in low convict ion 25 
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rates in matters of th is nature.  

(7) Appel lant  had previous convict ions for of fences 

contain ing elements of  vio lence.  

 

Vio lent  cr ime of  th is nature is endemic in th is country and in 5 

an at tempt to combat th is k ind of  cr ime the Legislature has 

provided for a prescr ibed minimum sentence of  15 years for a 

f i rst  of fender who commits murder.  There can be no doubt that 

in cr imes l ike the present punishment and deterrence are 

factors that  stand out in determining an appropriat e sentence.   10 

 

I  am unable to f ind that  the sentence imposed by the t r ia l  court 

is so disproport ionate to the nature of  the of fences that  i t  can 

by typi f ied as gross and thus const i tut ional ly of fensive.   See S 

v Vi lakazi  2009 (1) SACR 552 (SCA) at  560.  Accordingly I  am 15 

not persuaded that  the sentences imposed by the t r ia l  court 

are shocking,  start l ing or d isturbingly inappropriate.  There is 

no basis to interfere with the magistrate ’s exercise of  h is 

d iscret ion and the appeal against the sentence is accordingly 

d ismissed. 20 

 

In the result  I  would make the fo l lowing order:  

 

THE APPEAL AGAINST THE CONVICTION AND THE 

SENTENCE IS DISMISSED.  25 
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__________________ 

RILEY, AJ 

 5 

 

I  agree.  The convict ions and sentences of  the court  a quo  are 

conf i rmed.  

 

 10 

 

____________________ 

GAMBLE, J  


