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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:                14618/2014 

DATE:                         27 NOVEMBER 2014 5 

In the matter between:  

RHETT JUSTIN CHRISTOPHER MOLYNEUX    1 s t  Appl icant 

ZEREBA HOMES (PTY) LIMITED                         2n d  Appl icant 

and 

MOHAMED ISMAIL PATEL                1s t  Respondent 10 

DUDLEY BERNARD DAVIDS                            2n d  Respondent 

MASTER OF THE HIGH COURT (CAPE             3 r d  Respondent 

TOWN) 

ISMAIL KASKAR N.O.                                     4 t h  Respondent 

RAEEZ KASKAR N.O.                                      5 t h  Respondent 15 

REGISTRAR OF DEEDS (CAPE TOWN)             6 t h  Respondent 

 

EX TEMPORE JUDGMENT 

 

ROGERS J :  20 

 

Introduct ion 

[1]   This is an applicat ion for an order declar ing tha t  a transfer 

ef fected in the Deeds Off ice on 2 October 2014 was not lawful .  

I  shal l  refer to the f i rst  appl icant as Mr Molyneux and the 25 
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second appl icant as Zereba. The f i rst  two respondents are the 

l iquidators of  a company cal led Be -Vest 0043 (Pty) L imited . 

The th ird respondent is the Master of  the High Court  in Cape 

Town. The fourth and f i f th respondents are the t rustees of  a 

t rust  cal led the Ismai l  and Raees Kaskar Trust ,  to which I  shal l  5 

refer as the Kaskar Trust .  The sixth respondent is the 

Registrar of  Deeds.  

 

[2]   Mr Molyneux appeared th is morning in person for the two 

appl icants.  Ms Wharton appears for the l iquidators.  The other 10 

respondents have not part ic ipated in the proceedings.  (Al l  

references in th is judgement to ‘ the respondents’  are to the 

f i rs t  and second respondents.)  

 

[3]  I  do not propose to set  out  at  very great length the 15 

background and circumstances of  the case . I  shal l  just ment ion 

the fo l lowing.  The company in l iquidat ion ,  which I  shal l  refer to 

as BV, for some years owned a property in 65 Bowwood Road, 

Claremont,  being Erf  56195. I t  appears that  i t  was also the 

personal residence of  Mr Molyneux.   20 

 

[4]   During October 2000 Absa len t  money to BV on the 

securi ty of  the property.  Default  judgment was subsequent ly 

taken when BV fe l l  in to  defaul t .  During July 2012 BV, or more 

accurately Mr Molyneux,  caused resolut ions to be passed 25 
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which purported to p lace BV in business rescue. Absa brought 

an appl icat ion under case 17677/12 to set  aside the business 

rescue resolut ions and to have BV placed in  l iquidat ion.  

 

[5]   On 22 November 2012 Baartman J granted an order by 5 

agreement in terms whereof  the business rescue resolut ions 

were set  aside and BV was placed in provis ional l iquidat ion 

with a return day of  24 January 2013. The l iquidat ion was 

made f inal  without opposit ion on 24 January 2013 and since 

that  t ime BV has been in f inal  l iquidat ion.  The f i rst  and second 10 

respondents were appointed as f inal  l iquidators during Apri l  

2013. 

 

[6]   On 13 May 2013 and in the days immediately preceding 

that  date the l iquidators and the Kaskar Trust  s igned an 15 

agreement of  sale in terms whereof the l iquidators sold the 

property to the Kaskar Trust for a pr ice of  R2 ,7 mi l l ion.    

 

[7]   I t  appears that round about 22 May 2013 , or perhaps a day 

or two later ,  Absa formal ly lodged i ts c la im for proof  in the 20 

l iquidat ion of  BV. That was in advance of  the second meet ing 

of  credi tors to be held on 28 May 2013. According to the 

minutes of  the lat ter meet ing,  Absa was the only credi tor 

present by proxy.  Certa in resolut ions were pass ed to which I  

shal l  revert  present ly.  Absa’s c la im was admit ted to proof  at 25 
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that  meet ing.    

 

[8]   On 4 September 2013 the l iquidators’  conveyancer caused 

the documentat ion for the t ransfer of  the property to the 

Kaskar Trust  to be lodged at  the Deeds Off ice.  According to 5 

the t racing report f rom the Deeds Off ice which Mr Molyneux 

annexed to h is founding papers,  the Deeds Off ice re jected the 

papers on 12 September 2013 .  They were re- lodged the next  

day,  presumably af ter the correct ion of  whatever formal 

defects existed.  The transfer was registered on 2 October 10 

2013. 

 

[9]   In between the re - lodging of  the deeds on 13 September 

2013 and the registrat ion of  t ransfer on 2 October 2013, the 

appl icants in the present case issued and del ivered to the 15 

l iquidators an appl icat ion in terms of  s  131 of  the Companies 

Act  71 of  2008 to p lace BV in business rescue. I t  is  common 

cause that  the appl icat ion was del ivered personal ly by Mr 

Molyneux to the l iquidators on 23 September 2013. (To 

foreshadow one of  Mr Molyneux’s main points in the present 20 

case, he says that  the del ivery of  th e business rescue 

appl icat ion suspended the l iquidat ion with immediate ef fect 

pursuant to s  131(6) of  the Act,  in consequence of  which the 

t ransfer registered on 2 October 2013 should be declared 

inval id .)  In the event the business rescue appl icat ion was 25 
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d ismissed by an order of  the Judge President on 17 March 

2014. 

 

[10]   During March 2014 Mr Molyneux brought the f i rst  of  two 

appl icat ions for declaratory re l ie f ,  the second being the one 5 

that is before me today. The earl ier appl icat ion for declaratory 

re l ie f  a lso sought an order declar ing that  the t ransfer of  2 

October 2014 was inval id by vir tue of  the sale not  having been 

authorised in accordance with the Al ienat ion of  Land Act  68 of  

1981. ( I t  is  a lso to the Al ienat ion of  Land Act that  Mr Molyneux 10 

referred in the not ice of  mot ion in the present appl icat ion for a 

declaratory order. )    

 

[11]   The l iquidators opposed the earl ier  appl icat ion for a 

declaratory order ,  just  as they had opposed the business 15 

rescue appl icat ion.  In the f i rst  declaratory appl icat ion Mr 

Molyneux fa i led , as he had done in the business rescue 

appl icat ion,  to f i le  replying papers.  He withdrew that 

appl icat ion on 8 August 2014 , tendering the l iquidator ’s costs.  

 20 

[12]  In the meanwhi le ,  dur ing Apri l  2014, the Kaskar Trust  

commenced evict ion proceedings in the Wynberg Magistrate ’s 

Court  to evict  Mr Molyneux f rom the property.  

 

[13]   On 15 August 2014 Mr Molyneux f i led his papers in the 25 
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present appl icat ion ,  seeking re l ie f  which appears to be 

ident ical  to that  c la imed in the earl ier declaratory appl icat ion 

which he withdrew. As I have said ,  the l iquidators opposed the 

declaratory appl icat ion and have f i led answering papers.  On 5 

November 2014 the Judge-President by agreement postponed 5 

the matter to today with a t ime-table for replying papers and 

heads of  argument.  Al though Mr Molyneux was late with h is 

replying af f idavi t  and only f i led heads of  argument th is morning 

at  the hearing, Ms Wharton for the l iquidators does not ask 

that  the appl icat ion be dismissed on that  ground.  10 

 

[14]   Al though the not ice of  mot ion refers to an inval id i ty of  the 

t ransfer supposedly ar is ing by vir tue of  the provis ions of  the 

Al ienat ion of  Land Act,  I  wi l l  take into account that  Mr 

Molyneux is a lay person (though he does appear to have 15 

considerable famil iar i ty with legal process ).  He real ly ra ised 

three separate grounds for at tacking the val id i ty of  the 

t ransfer.  The f i rst  was the suspending ef fect  of  s  131(6) of  the 

new Companies Act .  The second was an al leged absen ce of  

authori ty by the l iquidators to sel l  the property,  having regard 20 

to the provis ions of  s 386 of  the o ld Companies Act  61 of  1973. 

The th ird is a l leged non-compl iance with the Al ienat ion of  Land 

Act.  

 

[15]   Since the appl icant seeks f inal re l ie f ,  the Plascon-Evans  25 
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ru le appl ies to the resolut ion of  any genuine disputes of  fact.  

Furthermore,  s ince the re l ie f  sought is declaratory in nature, 

the court  has the usual d iscret ion which i t  has in such matters.  

 

Discret ion and delay  5 

[16]   I  must say that ,  even without going into the meri ts of  

each ground of  inval id i ty advanced by the appl icants, I  would 

be incl ined to exercise my discret ion against  grant ing the 

declaratory order by vir tue of  the fo l lowing circumstances. The 

transfer which is now sought to be at ta cked was registered on 10 

2 October 2013. Mr Molyneux and Zereba brought an 

appl icat ion to declare that  t ransfer inval id in March 2014. I f  

one assumes that Mr Molyneux only learn t  of  the sale and 

transfer short ly before he brought the f i rst  appl icat ion, th e f i rst  

appl icat ion could not  be cr i t ic ised for having been delayed. 15 

However,  that  appl icat ion was not properly prosecuted and 

eventual ly i t  was abandoned by Mr Molyneux together with a 

tender for costs.  

 

[17]   We then have a vir tual ly ident ical  appl icat ion ,  at  least 20 

insofar as the rel ie f  is concerned, launched on 15 August 

2014, around ten months af ter the impeached transfer.  The 

facts on which the new appl icat ion is based would have been 

facts known to Mr Molyneux when he brought the f i rst 

appl icat ion.  In part icular he obviously was aware of  the 25 
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del ivery of  h is business rescue appl icat ion in September 2013. 

He was aware of  the provis ions of  the Al ienat ion of  Land Act . 

And I  have no reason to doubt that  he was able to form ulate 

and advance any case he might have wished to pursue based 

on s 386 of  the o ld Companies Act .  5 

 

[18]   However and assuming I  were wrong on th is s i mple basis 

to d ismiss the appl icat ion,  I  proceed to consider the main 

points which ar ise under each of  the grounds of  at tack.   

  10 

Locus standi  

[19]  There is a prel iminary quest ion as to the locus standi  of  

each of  the appl icants. Mr Molyneux al leged in very b ald terms 

in the founding af f idavi t  that  he was a credi tor of  BV ; and that 

Zereba was BV’s sole shareholder and also a credi tor by v ir tue 15 

of  a bui ld ing and improvement l ien. Al l  the facts surrounding 

locus standi  are in d ispute.  Mr Molyneux did not  make 

al legat ions in the founding papers to substant iate  that  he was 

a credi tor.  In h is replying af f idavi t  he conten ted himself  wi th 

an al legat ion that  he was at a l l  mater ia l  t imes the director of  20 

BV and therefore ent i t led to d irectors ’  fees.  The quest ion 

whether he has since 2009 been a director of  BV is i tsel f  a 

d isputed fact  but ,  assuming that  he were,  there is no ru le of  

law which decrees without more that  a d irector is ent i t led to 

any part icular fees.  That is a matter for agreement between 25 
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the company and the director.  No informat ion is set  out ,  even 

in the replying papers ,  regarding any directors ’  fees which may 

have been agreed. I  therefore do no t th ink that  Mr Molyneux in 

h is personal capacity has locus standi  to at tack the 

t ransact ions concluded by BV’s l iquidators.  5 

 

[20]   In regard to Zereba, there is a d ispute as to whether i t  is  

the sole shareholder of  BV. The respondents ’  version,  based 

on informat ion suppl ied by the at torneys who have possession 

of  BV’s share register ,  is that  s ince December 2008 the sole 10 

shareholder of  BV has been a company cal led Euro cape. I  am 

not sure that the dispute of  fact can be said not  to be a real  or 

genuine one.   

 

[21]   In regard to the improvement l ien  and the underlying 15 

cla im which Zereba al legedly has against  BV, the claim was 

dealt  wi th at  some length in a let ter wri t ten by the l iquidators 

to the Master on 21 October 2014 and at tached to the 

answering papers.  Mr Molyneux is c lear ly unhappy about the 

inat tent ion which Zereba’s improvement l ien and claim have 20 

received f rom the l iquidators but  the fact  of  the matter is that 

in the proceedings before me the cla im is d isputed and i t  has 

not been admitted as yet  to proof.   Be that  as i t  may, I  shal l  

assume that ,  by vi r tue of  the al leged cla im, Zereba has a 

suf f ic ient interest  to seek the re l ie f  which i t  does.  25 
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Sect ion 131(6) of  the new Companies Act  

[22]  Turning then to the quest ion of  the business rescue 

appl icat ion and i ts ef fect  on the l iquidat ion of  the company, Ms 

Wharton ra ised as a f i rst  argument that  a business rescue 5 

appl icat ion could not  be regarded as having been properly 

made and as thus t r iggering s  131(6) unless i t  has been served 

in accordance with s  131(2).1 The lat ter provis ion requires an 

appl icant for  business rescue to serve a copy of  the 

appl icat ion on the company and on the Companies and 10 

Inte l lectual  Property Commission ( ‘CIPC’) and to noti fy each 

af fected person of  the appl icat ion in the prescr ib ed manner. 

The af fected persons for present purposes can be taken to be 

the credi tors and members of  BV since I  accept that  BV did not 

have any employees.  15 

 

[23]   We know that  at least  Absa was a credi tor.  As regards 

who the member was, there is a d ispute o f  fact  as to whether i t  

was Zereba or Eurocape.  The founding papers in the present 

matter d id not  provide any evidence of  service or not if icat ion 20 

beyond an al legation that  the appl icat ion was handed to the 

                                            
1 I  d id  no t  quote  the  te rms  o f  the  sec t ion  in  m y ex  tempore  j udgm ent .  
Sec t ion  131(6)  reads :  ‘ I f  l iqu ida t ion  proceed ings  have a l ready been  
comm enced by or  aga ins t  the  com pany a t  the  t im e an app l i ca t ion  is  
m ade in  te rm s  o f  subsec t ion  (1) ,  t he  app l ica t ion  w i l l  suspend those 
l iqu ida t ion  proceed ings  unt i l  –  (a )  the  cour t  has  ad jud ica ted upon  the  
app l ica t ion ;  o r  (b )  t he  bus iness  rescue p roceed ings  end,  i f  the  Cour t  
m akes  the  order  app l ied  fo r . '  
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l iquidators on 23 September 2013. As i t  happens t he 

l iquidators of  a company are not def ined as being included 

with in the phrase ‘af fected person’ in s 128 nor are they 

people on whom s  131(2) requires the appl icat ion to be served, 

at  least  not  expressly.    5 

 

[24]   In the answering af f idavi t  the absence o f  evidence of  

proper service of  the appl icat ion on the CIPC and noti f icat ion 

to af fected part ies was pointed out .  No proof  of  such 

service/not i f icat ion was provided in the replying papers.  Given 10 

the potent ia l ly d isrupt ive ef fects which s  131(6) could have,  i f  

i t  has the meaning for which Mr Molyneux argues, I  consider 

Ms Wharton’s point  to be wel l  made that  the appl icat ion cannot 

be regarded as having been properly brought unless i t  has 

been served and not if ied in the required manner.  15 

 

[25]  Assuming th is conclusion to be incorrect ,  one has to 

consider what was,  legal ly,  the ef fect  of  the del ivery of  the 

appl icat ion.  Now I would have thought ,  part icular i f  s  131(6) 

has the ef fect  for which Mr Molyneux contends ,  that  one 20 

should conf ine i ts operat ion to a busi ness rescue appl icat ion 

which has been brought in good fa i th and for a proper purpose, 

namely for the rescue of  the company and not for an ul ter ior 

purpose such as to d isrupt  the l iquidat ion or for some personal 

benef i t .  In the answering papers there is an  at tack on Mr 25 
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Molyneux’s bona f ides ,  the l iquidators  a l leg ing that  he 

del ivered the business rescue appl icat ion in order to d isrupt 

the l iquidat ion and with a view to staving of f  evict ion 

proceedings.  

 5 

[26]   There is evidence which lends credence to that  v iew. One 

knows that  Mr Molyneux previously caused BV  to adopt 

resolut ions placing i t sel f  in  business rescue but ,  when Absa 

intervened to have those resolut ions set  aside and to l iquidate 

the company, he and Zereba were party to an agreement in 10 

terms whereof  the business rescue resolut ions were 

abandoned and the company was placed in provis ional 

l iquidat ion.  That occurred ,  I  emphasise,  with the appl icants ’ 

agreement.  They did not appear to oppose the f inal  l iquidat ion.  

   15 

[27]   I  am thus not sat isf ied that  t he business rescue 

appl icat ion,  re lat ing to a company apparent ly without 

employees and whose sole asset is an immovable property , 

can be regarded as having been brought by these part iculars 

appl icants in good fa i th rather than for an ul ter ior purpose. I t  20 

appears to me to have been an abuse of  the court ’s process.  

 

[28]  I f  I  am wrong in expressing that view , I  must consider the 

proper meaning of  s  131(6).  A f i rst  quest ion which ar ises on 

the interpretat ion of  that  sect ion is whether what is suspended 25 
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is a pending but un-adjudicated appl icat ion for l iquidat ion ,  or 

the subsequent administrat ion of  the l iquidat ion once the 

company has been placed in l iquidat ion ,  or both.  I  am aware of  

two judgments in Gauteng which held that  s  131(6) does not 

apply to un-adjudicated pending l iquidat ion proceedings but 5 

only to the actual  administrat ion of  the winding -up i tself .   

Those cases are Absa Bank v Sumner Lodge (Pty) L imited  

2014 (3) SA 90 (NGP) and Absa Bank v Makuna Farm  2014 (3) 

SA 86 (SGP).  

 10 

[29]   I  have read those cases careful ly.  I  must say that  I  

enterta in considerable doubt as to whether they are correct . 

What s 131(6) says is suspended is l iquidat ion proceedings 

which have been commenced ‘by or against  the company ’.  

Once the winding up order has been granted, the 15 

administrat ion of  the l iquidat ion cannot be properly regarded 

as something by or against  the company. The phrase ‘by or  

against  the company’ indicates to my mind that the 

proceedings contemplated in s  131(6) are legal proceedings by 

a company,  or by a shareholder or credi tor against  the 20 

company, for a l iquidat ion order.    

 

[30]   There are pract ical  considerat ions in favour of  that  view. 

I f  s  131(6) were to have the ef fect  indicated by the Gauteng 

cases and for which Mr Molyneux argues ,  i t  would mean that  a 25 
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company would ef fect ively be lef t  rudderless f rom the moment 

the business rescue appl icat ion is served unt i l  i t  has been 

determined. Ex hypothesi ,  there would not ,  pending the 

determinat ion of  the business rescue appl icat ion ,  be a 

business rescue pract i t ioner to guide the af fa irs of  the 5 

company. On the other hand the l iquidator,  so i t  is  contended, 

would not  be able to do anything because the l iquidat ion would 

have been completely suspended by s  131(6).  

 

[31]   What i f  the company in l iquidat ion ha s a business? Can 10 

nobody pay i ts rent? Can nobody pay i ts  employees? Can 

perishable stock not be sold?  These anomal ies and very 

considerable inconveniences do not ar ise i f  one l imits s  131(6) 

to a suspension of  pending l iquidat ion proceedings pr ior to the 

grant of  a f inal  order of  l iquidat ion.  Pr ior to the grant of  a 15 

l iquidat ion order the company wi l l  be in the hands of  i ts 

d irectors.  What is then suspended is the adjudicat ion of  the 

l iquidat ion appl icat ion.  This seems to me to g ive ef fect  to the 

pol icy object ive o f  the lawmaker which is to g ive business 

rescue the best  chance of  succeeding. For th at  reason the 20 

business rescue appl icat ion must  be determined pr ior to a 

pending l iquidat ion appl icat ion,  though of ten they may end up 

being adjudicated together.  

 

[32]   I t  may be argued, against  th is point  of  view, that  i f  a 25 
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business rescue appl icat ion did not  suspend the actual  

administrat ion of  the winding -up af ter the grant ing of  a f inal 

order of  l iquidat ion,  the business rescue appl icat ion might be 

rendered nugatory.  Th is overlooks that  in terms of  s  354 of  the 

o ld Companies Act ,  which st i l l  appl ies to companies which are 5 

being l iquidated because of  an inabil i ty to pay their  debts,  the 

court  may at  any t ime , on the appl icat ion of  the l iquidator, 

credi tor or member ,  stay or set  aside the proceedings or the 

cont inuance of  the winding -up on such terms and condit ions as 

the court  may deem f i t .  I f  the person applying for business 10 

rescue considers that  the cont inued administrat ion of  the 

l iquidat ion wi l l  pre judice the prospects  of  successful  business 

rescue, he could,  together with h is business rescue 

appl icat ion,  apply to the court  to stay the administrat ion of  the 

winding-up, e i ther in whole or in part.  The court  could grant an 15 

order ta i lored to the part icular c ircumstances of  the case, 

a l lowing certa in t ransact ions to proceed but hold ing others in 

abeyance.  

 

[33]   Severe dis locat ion and disrupt ion ,  and I  would th ink 20 

prejudice to a l l  af fected persons , would be caused if  s 131(6) 

had the ef fect  for which Mr Molyneux contend s and which 

admittedly f inds support  in the two Gauteng cases I  have 

ment ioned. In the present case , for example,  there would have 

been a hiatus f rom September 2013 (when Mr Molyneux 25 
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del ivered his business rescue appl icat ion ) to March 2014 

(when i t  was dismissed).   For those six months,  so i t  is 

suggested, nothing could be done in re lat ion to the af fa irs of  

th is company.  The company was forced , I  suppose, to breach 

i ts sale contract  with the Kaskar Trust .  I t  could not  pay rates 5 

or do anything else that  was requ ired.  That sounds to me to be 

a most unpalatable view to take of  s  131(6).2 

 

[34]  For these reasons I  do not consider that  the mere del ivery 

of  the business rescue appl icat ion suspended the powers of  10 

the l iquidators pursuant to the f inal  order of  l iquidat ion.   

 

[35]   Even if  I  am wrong and s  131(6) does apply to the 

administrat ion of  the l iquidat ion af ter a f inal  winding -up order 

has been granted , the quest ion ar ises precisely what i t  is  that 15 

is suspended. In the present case we know that  pr ior to the 

del ivery of  the business rescue appl icat ion the l iquidators and 

the Kaskar Trust  had already concluded the  deed of  sale.  The 

contract  for the disposal of  the property occurred a number of  

months before the br inging of  the business rescue applicat ion. 20 

                                            
2 A  po in t  p resent  to  m y m ind when I  gave m y ex  tempore  j udgem ent  bu t  
wh ich  I  om i t ted  to  m ent ion  is  the  fo l l owing.  I t  seem s,  w i th  respec t ,  to  be  
a  s ingu lar l y po in t less  exerc ise  to  p lace a  com pany in  prov is iona l  o r  f ina l  
l iqu ida t ion  (on  the  bas is  tha t  the  pend ing  bus iness  rescue  app l ica t ion  
does  no t  suspend the  lega l  p roceed ings  fo r  the  ob ta in ing  o f  a  l i qu ida t ion  
order )  wh i le  ho ld ing  tha t  as  soon the  l i qu ida t ion  order  is  g ranted i ts  
e f fec t  wi l l  be  suspended (so  tha t  t he  l iqu ida tors  w i l l  no t  be  ab le  to  do  
anyth ing) ,  ye t  th is  appear s  to  be  prec ise l y what  Sumner  Lodge and 
Makuna  Farm enta i l .  Presum ably i t  wou ld  not  even be poss ib le  to  appo in t  
l iqu ida tors  s ince tha t  is  a lso  par t  o f  the  w ind ing -up process .  
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By the t ime the business rescue appl icat ion was brought,  the 

deeds had been lodged and were simply await ing f inal 

execut ion at  the Deeds Off ice.  

 

[36]   I f  the l iquidators in th is case did anything  af ter the 5 

del ivery of  the business rescue appl icat ion ,  i t  was to a l low 

their  agent ,  the conveyancer,  to at tend at  the Deeds Off ice on 

2 October 2014 for purposes of  actual ly having the concluded 

transact ion registered. I  cannot bel ieve that  s  131(6) was 

intended to suspend an act  of  that  kind,  in other words to have 10 

required the l iquidators to instruct their  conveyance r not  to 

take the f inal  step of  that  which was already almost completed. 

The sect ion might, i f  I  am wrong on the earl ier point,  prevent 

l iquidators f rom concluding contracts for the disposal of  

property but I  cannot see that i t  prevents them f rom al lowing 15 

ef fect to be given to contracts which they have already 

concluded. 

 

[37]   The f inal  point  which would ar ise on s  131(6) is whether, 

assuming al l  the conclusions thus far are incorrect ,  the sect ion 20 

necessari ly has the ef fect  o f  nul l i fying a t ransfer even though 

one knows, af ter the event ,  that  the business rescue 

appl icat ion was dismissed. The sect ion does not say precisely 

what the ef fect  is of  the performing of  acts by the l iquidators 

during a period that  the l iquidat ion proceedings are 25 
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suspended. The sect ion does not say that  anything done 

during the period of  suspension is a nul l i ty.    

 

[38]   Where declaratory re l ie f  is sought,  which is in the 

discret ion of  the court ,  and i t  is  known by the t ime the court  is 5 

asked to grant the declaratory order that  the business rescue 

appl icat ion which suspended the l iquidators ’  powers was 

dismissed, the court  should not  in my view accede to the 

undoing of  acts which may technical ly have been 

impermissib le by vi r tue of  the su spension.  The suspension 10 

exists to a id the l ikel ihood of  a successful  business rescue. 

Once the business rescue appl icat ion has been dismissed, that 

object ive is absent.  

 

[39]  In the present case ,  for example ,  i f  Mr Molyneux’s  15 

content ions were correct ,  the  l iquidators could immediately 

af ter the dismissal of  the business rescue appl icat ion on 17 

March 2014 have caused the deeds to be re - lodged at  the 

Deeds Off ice whereupon the t ransact ion could have been 

registered with in a few days.  I  cannot th ink of  anyth ing more 20 

fut i le ,  in these circumstances,  than exercis ing a discret ionary 

power to declare an earl ier t ransfer inval id.  

 

[40]  For a l l  of  those reasons I  would re ject  the ground of  

at tack based on s  131(6) of  the Companies Act .  25 
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Sect ion 386 of  the old Compan ies Act  

[41]   Turning to s  386 of  the o ld Companies Act ,  Mr Molyneux 

makes the point  that  the deed of  sale was concluded pr ior to 

the second meet ing of  credi tors.  The sale of  the property thus 5 

required the approval of  the Master in terms of  ss 386(2A) and 

(2B) of  the o ld Companies Act .  Al though Mr Patel ,  one of  the 

l iquidators,  made a statement in earl ier proceedings that  such 

consent had been obtained, i t  is  c lear on the papers before me 

that  th is statement was incorrect .  I t  may therefore be said that  10 

at  the t ime of  the sale on 13 May 2013 the l iquidators d id not 

have the authori ty they required to conclude i t .  

 

[41] But on 28 May 2014 the second meet ing of  credi tors took 

place.  Sect ion 386(3) says that  the l iquidator of  a company 15 

has the powers set  out  in s 386(4) with the authori ty granted 

by meet ings of  credi tors and members or contr ibutor ies. 

Among those powers are the power to sel l  immovable property 

by publ ic auct ion,  publ ic tender or private contract and to g ive 

del ivery.  At  the t ime the second meet in g of  credi tors took 20 

place on 28 May 2013 the only proved creditor was Absa . I t  

was represented at  the meet ing according to the minutes 

thereof.  Those minutes also ref lect  that  resolut ions which ha ve 

been annexed to the answering papers were adopted.   

 25 
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[42]   The resolut ions included,  as i tem 2,  the fo l lowing: ‘That 

a l l  act ions of  the … l iquidators to date be and are hereby 

approved and rat i f ied ’ .   I t  was decided in Thorne v The Master  

1964 (3) SA 38 (N) at  44 -45 and also at  51h-52a that  the 

authori ty which credi tors may confer on the l iquidator at  a 5 

second meet ing of  credi tors include s the rat i f icat ion of  th ings 

previously done without authori ty.  On the face of  i t ,  therefore 

(and as in the Thorne  case),  i tem 2 of  the resolut ions rat i f ied 

the l iquidators ’  conduct in concluding the sale.    

 10 

[43]   Mr Molyneux argues against  th is that  there are 

documents lodged by Absa as part  of  i ts proof  of  c la im dated 

22 May 2013 which suggest that  as at  that  date Absa was not  

yet  aware of  the sale which had been concluded abo ut a week 

earl ier.  I t  is  c lear f rom Absa’s documents dated 22 May 2013 15 

that  i t  wanted the property to be sold.  The quest ion is whether 

I  can be sat isf ied that  Absa did not ,  by the t ime of  the meet ing 

of  28 May 2013, have knowledge of  the sale and intend to  

rat i fy i t .  Since Absa was keen for a sale to be concluded, i t  

st r ikes me as most unl ikely that ,  by the t ime of  the meet ing at 20 

which a report  of the l iquidators was adopted, Absa did not 

know of  the sale.  

 

[44]   I  can also draw inferences f rom certa in fact s.  First ly,  i t  

seems most implausib le ,  where there is only a s ingle proved 25 
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credi tor ,  who happens to be the holder of  a mortgage bond 

over the property,  that  the l iquidators would not  have 

discussed the sale with Absa. Secondly,  as a fact the transfer 

went ahead. One knows that  t ransfer of  property which is 

subject  to a mortgage bond cannot be ef fected without the 5 

cancel lat ion of  the mortgage bond. Absa must therefore have 

acquiesced in the t ransfer of  the property.  I  a lso do not have 

anything in the present  proceedings to suggest that  Absa 

regards the t ransact ion as having not been approved or 

rat i f ied.  10 

 

[45]   In these circumstances the ground of  at tack based on 

s 386 of  the Companies Act  must fa i l .  

 

The Al ienat ion of  Land Act  15 

[46]   The th ird and last  ground  I need consider is the ground of  

at tack based on the Al ienat ion of  Land Act.  This at tack in my 

view is misconceived. That Act  sets out  formal i t ies which must  

be compl ied with in re lat ion to a deed of  sale,  fa i l ing which 

(unless the sale has been fu l ly per formed and transfer of  the 20 

property has been af fected) any of  the part ies to the sale may 

take the point  that i t  is  not enforceable.  The part ies to the sale 

in the present case were the l iquidators on the one side and 

the Kaskar Trust  on the other.  None of  them appears before 

me today to say that  they have any object ion to the sale.  In 25 
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fact  we know that  transfer has already been ef fected.  I t  may be 

that  s 28(2) of  the Al ienat ion of  Land Act does not str ict ly 

apply here because occupat ion has not yet  been gi ven and the 

sale may therefore not  yet  have been fu l ly performed. I  do not 

need f inal ly to decide that  point . 3 What I  am sat isf ied of ,  5 

however,  is that  the only persons who can take the point  that 

formal i t ies have not been compl ied with are the part ies to the 

contract .  

 

[47]   I  th ink,  in any event ,  that the suggest ion that  the 10 

formal i t ies were not compl ied with is misconceived. Mr 

Molyneux’s argument on th is aspect was closely t ied up to 

what he said regarding s  386 of the old Companies Act , 

namely that  at  the t ime the sale was concluded the l iquidators 

d id not  yet  have the authori ty e i ther of  the Master or of  the 15 

credi tors at  a second meet ing of  credi tors to s ign the deed of  

sale.  That however seems to me to misapprehend the quest ion 

of  authori ty as contemplated in the Al ienat ion of  Land Act.  In 

regard to the Al ienat ion of  Land Act ,  the quest ion is whether a 

person who signs a deed of  sale as an agent has the wri t ten 20 

authori ty of  h is pr incipal  to conclude i t .  In s igning the sale 

agreement, the l iquidators we re not act ing as the agents of  the 

                                            
3 W hen ed i t i ng  th is  ex  tempore  j udgem ent ,  I  no t iced  tha t  s  28(2)  app l ies  
prov ided  the  a l ienee  (here  the  Kaskar  T rus t )  has  per fo rm ed in  fu l l  and  
t rans fer  has  been g iven.  S ince the  ob l iga t ion  to  g ive  vacant  possess ion 
res ted on  the  l iqu ida tors  as  a l i enators ,  no t  as  a l ienees ,  m y rese rvat ions  
abou t  the  app l icab i l i t y  o f  s  28(2)  were  probab l y m isp laced.  
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Master nor of  the credi tors or of  the shareholder.  They direct ly 

represented the company in the same way the directors would. 

They thus did not need wri t ten authori ty f rom anyone at  that 

stage in order to comply with the formal i t ies in the Al ienat ion 

of  Land Act.  5 

 

[48]   I  accept that  there is nevertheless a quest ion as to 

whether the l iquidators had the power to do what they did, 

having regard to company law and the powers which 

l iquidators may exercise at  any given point  in the l iquidat ion 10 

process.  That however is something I  have addressed on the 

second ground of  at tack which Mr Molyneux has advance d and 

I  have concluded that ,  a l though the l iquidators d id not  have 

the power on 13 May 2013 to s ign a deed of  sale,  their con duct 

in so doing was rat i f ied.  15 

 

[49]   In regard to the Al ienat ion of  Land Act there was also a 

quest ion ra ised in passing about whether the Kaskar Trust  had 

properly s igned the document but I  th ink that complaint  is 

unsubstant iated.  On the face of  i t  there  is a resolut ion 20 

authoris ing the person who signed i t  to do so.  I  can also take 

judic ia l  not ice of  the fact  that  a conveyance r wi l l  not  permit  a 

t ransfer to be ef fected,  and the Registrar of  Deeds wi l l  not 

permit  one to be registered,  unless there is proper proof  of  

authori ty f rom the t ransferor and the t ransferee.   25 
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[50]  I  th ink that I  have now dealt wi th a l l  the grounds that 

need to be covered and for those reasons THE APPLICATION 

IS DISMISSED WITH COSTS, INCLUDING THOSE RESERVED 

BY THE ORDER OF 5 NOVEMBER 2014.   5 

  

 

 

 

 10 

__________________ 

ROGERS, J  


