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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:         14796/2013 

DATE:             12 MARCH 2014 5 

 

In the matter between : 

UMHLOBO TRADING CC       1 s t  Appl icant  

THAMAYANTHY MOODLEY      2n d  Appl icant  

and 10 

NEDBANK LIMITED         Respondent 

 

J U D G M E N T  

 

 15 

ROGERS, J :  

 

This is an appl icat ion by the defendants in the main case for 

the rescission of  a summary judgment which was granted 

against  them at the instance of  the pla int i f f  on 28 October 20 

2013.   

 

The br ief  background to  the act ion is the fo l lowing as i t  

appears f rom the part iculars of  c la im.  In late January and 

early February 2013 the bank concluded a loan agreement and 25 
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an overdraf t faci l i ty agreement with the f i rst  defendant .   In 

terms of  the loan agreement,  a sum of  R 1,05 mi l l ion was 

advanced, repayable in insta lments over 16 months .  In terms 

of  the overdraf t  faci l i ty agreement , the overdraf t  l imit  on the 

cheque account was to be R250  000.  I t  was al leged, and is 5 

common cause, that  the Nat ional Credit  Act  d id not  apply  to 

e i ther of  these agreements.  

 

The second defendant,  who appears to be the member of  the 

f i rst  defendant and i ts contro l ler,  s igned a suretyship,  l imited 10 

in the sum of  R1,3 mi l l ion,  as did the th ird defendant.   In 

addit ion,  there already existed at that  t ime two covering 

mortgage bonds over property owned by the th ird defendant in 

KwaZulu Natal  in favour of  the bank ;  and a th ird covering 

mortgage bond was registered on 5 March 2013, as a securi ty 15 

requirement of  the agreements which I  have ment ioned.  

 

According to the bank, the f i rst  defendant fe l l  in to defaul t  by 

missing an insta lment on the loan agreement and also by 

vi r tue of  i ts overdrawn account having a balance in excess of  20 

R250 000.  On 9 September 2013 summons was issued.  I t  was 

duly served.  A defect ive not ice of  intent ion to defend on 

behalf  of  a l l  three defendants was del ivered on 17 September 

2013.  The bank’s at torneys drew the defendants’  then 

at torneys,  Voss Attorneys,  to the error in the not ice of  25 
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intent ion to defend, the said error being th e stat ing of  two 

conf l ict ing service addresses.   

 

On 26 September 2013 the defendants del ivered a val id not ice 

of  intent ion to defend, again on behalf  of  a l l  three defendants.  5 

On 10 October 2013 the bank delivered an appl icat ion for 

summary judgment for hearing on 28 October 2013.  No 

answering papers were f i led and there was no appearance 

when the matter served in the Mot ion Court  on 28 October 

2013.  Le Grange, J thereupon granted summary judgment 10 

against  a l l  three defendants.   He also granted an order 

declar ing the mortgaged property belonging to the th ird 

defendant as specia l ly executable.   

 

The present rescission appl icat ion was del ivered on 25 15 

November 2013.  The second defendant,  who deposed to the 

af f idavi t  in  support  of  the rescission,  stated that  his then 

at torney,  Mr Voss,  had not informed the defendants concerning 

the summary judgment appl icat ion,  which the bank had 

del ivered on 10 October 2013 , and that  the defendants had 20 

been unaware that the matter was serving before court  on 28 

October 2013.   He says that  i t  was only on 28 October 2013 

that  he learnt  that an order had been made when Mr Voss sent 

h im a text  message to that  ef fect .   The second defendant says 

that Mr Voss’  mandate was immediately terminated and new 25 
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at torneys,  namely N Hassan Att orneys,  were appointed for the 

defendants.  

 

The bank gave not ice to oppose the rescission appl icat ion.  

The matter served in 3 r d  Divis ion on 12 December 2013 before 5 

Savage, AJ,  on which occasion,  by agreement,  the appl icat ion 

was postponed to today for hearing on the semi-urgent ro l l  

wi th a t imetable for papers and with costs to stand over.   On 

30 January 2014 the bank f i led i ts answering af f idavi t  in  the 

rescission.   Somewhat out  of  t ime, on 17 February 2014, the 10 

defendants f i led their  replying papers,  but  nothing is made of  

the fact  that i t  was a few days late.  By th is stage they had 

again changed their  at torneys of  record.  

 

The rescission appl icat ion stated that  i t  was being made in 15 

terms of  Rule 31(2)(b).   In the answering af f idavi t  i t  was 

pointed out, correct ly in my view, that  that ru le is inappl icable, 

because the judgment which was granted on 28 October 2013 

was not granted by vir tue of  the defendants being in defaul t  of  

a not ice of  intent ion to defend or in defaul t  of  a p lea.  Those 20 

are the only c ircumstances in which rescission under Rule 

31(2)(b) appl ies.  

 

Mr Fi land, who appeared th is morning for the defendants, d id 

not  press that  point ,  but  based his argument on the 25 
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requirements of  the common law.  For the sake of  

completeness and since i t  was dea lt  wi th in the pla int i f f ’s 

heads of  argument, I  accept that  Rule 42(1) is of  no 

appl icat ion to the present matter.    

 5 

Al though the founding af f idavi t  in  the rescission appl icat ion did 

not  in terms place re l iance on the common law, the manner in 

which the common law was expla ined in De Wet & Others v 

Western Bank Limited  1979 (2) SA 1031 (A) c lar i f ied that ,  in 

addit ion to certa in other fa ir ly narrowly c i rcumscribed grounds 10 

of  rescission at common law, which were not in d ispute,  there 

was also a jur isdict ion at  common law to rescind default  

judgments on suf f ic ient  cause shown.   The requirements of  

suf f ic ient  cause were expla ined in that  case and were again 

set  out  in Chetty v Law Society Transvaal  1985 (2) SA 756 (A) 15 

at  764J-765D and in Colyn v T iger Food Industr ies L imited t/a 

Meadow Feed Mi l ls (Cape)  2003 (6) SA 1 (SCA) para 11.   

These requirements are very s imi lar to those which are 

imposed by Rule 31(2)(b) ,  which states that a defendant may 

seek rescission upon good cause shown.  The element of  good 20 

cause shown in that  ru le covers mater ia l ly the same ground as 

the common law on good cause shown.  I  therefore do not 

th ink that  the mislabel l ing by the defendants of  their 

appl icat ion as being based on Rule 31(2)(b) has any 

signi f icance, and I  shal l  approach the  matter in accordance 25 
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with the common law.   

 

The requirements in the common law, as la id down in the 

cases which I  have ment ioned, state,  f i rst ly,  that  the party 

seeking rescission must present a reasonable and acceptable 5 

explanat ion for h is defaul t .   Secondly,  that  party must, on the 

meri ts,  show that he has a bona f ide  defence, which prima 

facie  carr ies some prospect of  success.  

 

Turning to the explanat ion for defaul t ,  I  have br ief ly 10 

summarised what the second defendant said in the founding 

af f idavi t  in  that regard.   His explanat ion was cr i t ic ised by 

Ms Ti tus,  who appeared th is morning for the bank, on the basis 

that  i t  was somewhat threadbare.   The defendants were 

cr i t ic ised in part icular for not  f i l ing a substant iat ing af f idavi t  15 

f rom their  erstwhi le at torney,  Mr Voss.   I  nevertheless th ink 

the explanat ion passes muster.   The defendants had clear ly 

taken steps to instruct  attorneys to oppose the matter.   As 

soon as they became aware of  the summary judgment on 28 

October 2013, they f i red their  then at torne y and engaged other 20 

at torneys and have since then dealt t imeously with the matter.  

I t  appears unl ikely that  they intended, in the intervening 

period,  to a l low the matter to go by default .  

 

Al though they do not expla in why no af f idavi t  in  support  was 25 
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f i led by Mr Voss,  one might infer f rom the circumstances that 

their  re lat ionship with h im is no longer good and that he may 

not have co-operated in making an af f idavi t  which indicated 

that  he was the one who was at  faul t  in  not  keeping them 

informed of  events.   I  thus would not  d ismiss the appl icat ion 5 

merely on the basis that  there is not  an acceptable 

explanat ion.  

 

I  turn then to the quest ion whether the defendants have shown 

a bona f ide  defence, which prima facie  carr ies some prospect 10 

of  success.   That inquiry  can in turn be approached in two 

legs.   The f i rst  is whether the defendants are bona f ide  at  a l l  

in  opposing the l i t igat ion,  in other words are they putt ing up a 

defence which they real ly wish to pursue at a t r ia l .   In that 

respect,  I  am sat isf ied that the defendants are seeking 15 

rescission bona f ide .   They have set  out  c ircumstances as I 

shal l  present ly adumbrate,  indicating that  they,  or more 

accurately the f i rst  defendant,  was the subject  of  f raud by a 

th ird party and I have no doubt that  they have been advised, 

r ight ly or wrongly,  that  those circumstances, and certa in others 20 

to be ment ioned present ly,  give them a good defence to the 

bank’s c la im.   However,  the fact  that  they are genuine in 

seeking rescission with a view to opposing the main case, 

does not mean that  they have met the second leg on the 

meri ts,  which is a defence which prima facie  carr ies some 25 
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prospect of  success,  or as i t  is  somet imes said,  a prima facie  

defence.   

 

The defendants’  defence on the meri ts depends, in br ief ,  on 

the fo l lowing factual  a l legat ions.   They say that  short ly af ter 5 

the conclusion of  the two agreements with the bank, they 

developed the idea of  consol idat ing the f i rst  defendant ’s 

indebtedness with a new f inancier .  To that  end, second 

defendant had certa in d iscussions wit h a Mr Rudi W ilson, who 

apparent ly indicated to the second defendant that  h is brother 10 

could make, or faci l i tate the making of  a loan to the f i rst 

defendant of  R5,5 mi l l ion.   In early Apri l  2013 the second 

defendant received a loan appl icat ion f rom a certa i n Sean 

Bai ley in that  connect ion.   W ilson indicated a few days later 

that in order to process the matter further,  i t  was necessary for 15 

the second defendant to make a payment of  R20  000 for 

administrat ive purposes, which the second defendant 

apparent ly d id.   That is probably where the f raud came in and 

where the second defendant was f leeced out of  R20  000. 

 20 

As Apri l  2013 drew to an end, the second defendant,  who had 

not yet  received the larger loan of  R5,5 mi l l ion ,  was in  need of  

funds for the f i rst  defendan t ’s business to purchase petro l  for 

the service stat ion which the f i rst defendant operated.  He 

approached Wilson, who said he could provide an advance on 25 
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the proposed loan of  R450  000.  That,  according to the second 

defendant,  was stated on Friday 26 Apri l  2013.  The fo l lowing 

day,  which was Saturday 27 Apri l  2013, the second defendant 

says he went to Mr W ilson and col lected the cheque and 

deposited i t  in to the f i rst  defendant ’s cheque account.   He said 5 

that  af ter about three days,  in other words on or abo ut 

Tuesday 30 Apri l  2013, he received advice f rom the Parow 

Branch of  Nedbank, which is where the account was held,  that 

the deposited funds were now avai lable.   The second 

defendant says that  he thereupon caused various amounts 10 

tota l l ing sl ight ly more than R365 000, to be drawn out of  the 

f i rst  defendant ’s cheque account.  

 

In early May 2013, according to the second defendant, he was 

contacted by the bank, who pointed out that  there was a 15 

discrepancy in the cheque for R450  000 which had been 

deposited,  because al though the amount in d igi ts on the 

cheque indicated that  sum, the amount spelt  out in words was 

missing a zero and  thus indicated an amount of  only R45  000.  

He says that  the bank asked him to arrange a replacement 20 

cheque.  He s tates that on 3 May 2013 he suppl ied the branch 

with a replacement cheque and that  was again deposited to the 

account.   However,  he says on 7 May 2013 he was contacted 

by the bank to say that  that  cheque had been dishonoured by 

the drawee bank, because the issuer’s account had been 25 
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closed.    

 

The result  of  th is, according to the defendants,  was to p lace 

the f i rst defendant ’s cheque account in a very substant ia l 

overdraf t,  because the bank reversed the two cheque deposits 5 

of  R450 000.  This created dif f icul t ies for the business a nd 

ul t imately led i t  to be unable to meet the monthly insta lment on 

the loan agreement which was met,  customari ly,  out  of  the 

cheque account.   The gross negl igence of  the bank, according 

to the defendants,  d isent i t les i t  to c la im the re l ief  i t  does . 10 

Alternat ively,  the defendants say the bank is estopped f rom 

saying that  the deposited amount was not c leared and that the 

defendants were not ent i t led to draw against  i t .  

 

Before I  a l lude to certa in aspects of  the bank’s answer to th is, 15 

i t  is  necessary to refer br ief ly to the legal posi t ion regarding 

the deposit ing of  cheques in a bank account.  In Absa Bank 

Limited v I  W  Blumberg & W ilk inson  1997 (3) SA 669 (SCA) the 

court ,  in the course of  judgement,  referred to evidence f rom 

which i t  appeared that  i t  was accep ted banking pract ice that ,  i f  20 

a cheque deposited to a bank account was not paid, the bank 

would be ent i t led to debit  the customer’s  account with the 

amount of  that  cheque.  That appears at  678 b-c of  the 

judgment.    

 25 
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The matter was dealt  wi th somewhat more fu l ly in Burg Trai lers 

SA (Pty) Ltd & Another v Absa Bank Limited & Others  2004 (1) 

SA 284 (SCA),  para 9,  where Harms, JA said the fo l lowing:  

 

“According to standard banking pract ice,  cheques 5 

are accepted subject  to a hold period ,  in th is case, 

of  ten days.   I t  is  common cause that  the cl ient  may 

not dur ing that  per iod insist  upon payment of  the 

amount,  even if  i t  otherwise had been “paid”.   This 

means that  the bank is not  uncondit ional ly l iable for 10 

the amount standing to the credi t  of  the cl ient  and 

that  the credi t  may be reversed during that  per iod.”  

 

I  in terpose here to note that  at  th is point  the learned judge of  

appeal refers to a passage f rom Absa Bank Limited v Standard 15 

Bank of  SA Limited  1998 (1) SA 242 (SCA) at  252c -d.  

Cont inuing then with the quotat ion f rom the paragraph by 

Harms, JA: 

 

“Morgan submit ted that  th is banking pract ice is in 20 

direct  conf l ict wi th the contract  between i t  and Absa 

and that a banking pract ice cannot overr ide the 

express terms of  an agreement.   The statement of  

law is probably correct ,  but  I  do not agree that  there 

is a conf l ict .   I  understand the contract  to mean no 25 
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more than that i t  gives the r ight  to Absa to withhold 

payment unt i l  a cheque has been cleared.  I t  does 

not detract  f rom i ts r ight  to make provis ional 

payment and i t  does not obl ige i t  to pay 

uncondit ional ly upon clearance.   One can test  th is 5 

submission by way of  an example:   i f  i t  should 

t ranspire that a cheque, af ter having bee n cleared, 

was forged, would the banker nevertheless be 

obl iged to pay according to the  credi t  entry ra ised 

by i t?  That cannot be so.   The bank would be 10 

ent i t led to reverse the entry. ”  

 

The faci l i ty contract  in the present case does not contain any 

part icular terms which would detract  f rom the posi t ion which 

ordinari ly prevai ls according to  banking usage.  15 

 

I f  one then looks at  the f i rst  cheque for R450  000, one must 

have regard to some addit ional facts which were disc losed in 

the bank’s answering papers.   The bank annexed the bank 

statements for the re levant per iod.   In fa irness to the 20 

defendants, I  should ment ion that  in their  founding papers they 

say that  they had asked for the bank statements but the bank 

refused to provide them.   Be that  as i t  may, the bank 

statements show that the f i rst  cheque for R450  000 was 

deposited on 26 Apri l  2013 .  The cheque, which was annexed 25 
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to the founding af f idavi t ,  has the error,  or the discrepancy,  in 

the amount of  the cheque which I  have previously summarised.  

The cheque, I  may add, was dated 25 Apri l  2013 and purported 

to be drawn by G R E Middelburg Securi ty Services,  and was 

in favour of  the f i rst  defendant.   The bank pointed out that ,  as 5 

ref lected in the bank statements,  the f i rst  defendant 

immediately began to draw substant ia l  amounts f rom the 

current  account on the same day that  the cheque was 

deposi ted, namely Fr iday 26 Apri l  2013, and in fact  the bulk of  

the amounts were withdrawn on 26 Apri l  2013 and then again 10 

on 29 Apri l  2013.  The only amount that  was debited on 30  

Apri l  2013, before the reversal  of  the cheque, was a t ransfer of  

R40 000 f rom the cheque account to the term loan account, 

presumably in payment of  one or more insta lments.  

 15 

According to the bank, the f i rst  cheque was refused by the 

drawee bank, Standard Bank, because the  issuing customer’s 

account had been closed.   That d if fers f rom  the version of  the 

defendants who say that  they were to ld that  there was a 

problem because of  the discrepancy in the amount.  I  a lso note 20 

that  there is a handwri t ten note on the cheque which says 

“amount d if fers”.   Be that  as i t  may, i t  seems to be common  

cause that  by 30 Apri l  2013 i t  had become apparent that the 

f i rst  cheque was bad.  The bank statement shows that  i t  was in  

fact  reversed on that  very day,  30 Apri l  2013.  Accordingly,  i f  25 
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there is room for a complaint  of  negl igent conduct by the bank, 

or conduct giv ing r ise to an estoppel,  that  conduct must, 

insofar as i t  concerns the f i rst  cheque, be conduct which 

happened over the period 26 to 29 Apri l  2013.  

 5 

I f  one looks at  the founding af f idavi t ,  one does not f ind an 

al legat ion which would point  to negl igence or a re levant 

representat ion giv ing r ise to an estoppel by the bank.  What 

we have, and i t  is  shown irrefutably by the bank statements,  is 

that  the cheque for R450  000 was deposited on Friday 26  10 

Apri l  2013, and that  amounts were immediately drawn a gainst 

i t .   There was no delay of  three days as al leged in the 

founding papers.   The statement in the founding papers ,  that  i t  

was only on or about 30 Apri l  2013 that  the f i rst  defendant 

began to draw on the amounts deposited in the current  15 

account,  is s imply not  correct .   There is no al legat ion that  on 

the very day that  the cheque was deposited ,  26 Apri l  2013, the 

amount of  the deposited cheque was specia l ly c leared.   

 

One knows f rom banking pract ice and experience that  a 20 

specia l  c learance requires a spec ia l  procedure .   I t  normal ly 

entai ls the payment of  a specia l  c learance fee.   There is 

nothing on the papers to indicate that ,  i f  the bank had been 

asked to give th is cheque a specia l c learance, i t  would have 

done so.  The cheque had the discrepancy in the amount and i t  25 
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appears that ,  in any event,  the issuing customer’s account had 

been closed.  

 

What seems to have happened is that the amount was 

provis ional ly credi ted to the account on 26 Apri l  2013 and that ,  5 

a l though the bank could have refuse d to honour wi thdrawals 

against  those uncleared ef fects, i t  d id not  refuse to do so,  but 

instead honoured them.  That certa in ly does not indicate that  i t  

represented to anybody that  i f  the deposit  turned out not  to be 

cleared in accordance with usual banking pract ice,  t he bank 10 

would be deprived of  i ts usual r ight  to reverse the credi t .  

 

In regard to the detai l  of  what was drawn out of  the accounts,  I  

point out that  on the very day of  the deposit ,  Fr iday 26 Apri l  

2013, an amount of  R191  000 was drawn as a petro l  payment 15 

and a few other modest amounts.   On Monday 29 Apri l  2013 an 

amount of  about R76  000 was drawn out in favour of  Vishay, 

which is  the f i rst  name of  the second defendant ,  and a further 

amount of  about R189  000 (again for petro l purchases).   At 

that  stage, there is no evidence or a l legat ion by the 20 

defendants that  any representat ion had been made to them 

that  the amount of  the cheque had been cleared.  

 

In regard to the type of  defence which might potent ia l ly ar ise 

in th is s i tuat ion,  I  can again refer to the case of  Absa Bank v 25 
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I  W Blumberg supra,  where ,  at  683e-g,  Zulman, JA referred to 

the three categories of  cases which ar ise in th is s i tuat ion.   The 

f i rst  category were cases where a c la im  for damages is made 

by a customer against  i ts bank  because the bank has 

dishonoured a cheque drawn by the customer.   The second 5 

category is where the bank is a holder for value of  a cheque 

and seeks to hold i ts customer l iable .   The th ird category are 

cases where estoppel is re l ied upon by the customer.   As wi l l  

be apparent f rom the discussion which fo l lows  in Blumberg,  the 

f i rst  two categories are of  no re levance to th is case, but  the 10 

th ird category of  estoppel might be.   

 

That th ird category was discussed by the learned judge of  

appeal at  684g-685b.  He referred,  as an example  of  that  type 

of  case, to the judgment of  Trust Bank of  Af r ica Limited v 15 

Wassenaar 1972 (3) SA 139 (D).   In the I  W Blumberg case, 

Zulman, JA said the fo l lowing in that  regard:  

 

“The Wassenaar case, to which I  have referred in 

another context ,  af fords an example in the th ird 20 

category.   I t  concerned an appl icat ion for summary 

judgment.   The defendant submit ted that  h is 

af f idavi t  d isclosed a defence to the cla im made on 

two bases.  The f i rst  was that  he never concluded 

the contract  re l ied upon by the pla int i f f .   The 25 
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second was that the pla int i f f  was estopped f rom 

cla iming on an overdraf t  in excess of  R800.”  

 

Zulman, JA cont inues:  

 5 

“The court  a quo  quoted with approval the fo l lowing 

passage in the judgment of  Mi lne, J . . . ”  

 

I  in terpose that  the judgment of  Mi lne,  J was the judgment in 

Wassenaar.  That quotat ion reads thus:  10 

 

“ I f ,  as a result  of  some conduct on the part  of  the 

bank, the customer bel ieves that  his account is in 

credi t  and,  act ing in the fa i th of  such bel ief ,  draws 

a cheque for an amount which would ,  i f  that  bel ief  15 

were correct ,  not  resul t  in  h is account being 

overdrawn, c ircumstances may wel l  ar ise where the 

bank would not  be ent i t led to recover f rom the 

customer,  i f  i t  turned out that  the ef fect  of  meet ing 

the cheque was to overdraw the account.”  20 

 

Zulman, JA cont inues:  

 

“The passage indicates that  Mi lne, J was there 

considering the defence based upon estoppel .  25 
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Relying on th is d ictum, the court  a quo  stated the 

fo l lowing:  

“The present case appears to me to be an 

instance of  “conduct on the part of  t he bank”, 

which causes a customer to bel ieve that  h is 5 

account is in credi t .   Having acted on the fa i th 

of  that bel ief ,  the contract between the part ies 

does not,  in the present c ircumstances, permit 

the bank to hold h im l iable for i ts d iscovery 

that  i t  should not  have permitted him to draw 10 

against  an uncleared ef fect. ”  

This passage fort i f ies my bel ief  that the court a quo  

approached the matter on the basis of  an estoppel.  

I t  erred in doing so.   I  repeat that  no estoppel was 

pleaded and the ingredients for a successful 15 

defence of  th is estoppel d id not, in any event, 

emerge f rom a proper considerat ion of  the evidence 

led.”  

 

There are two other cases to which I  can refer in which the 20 

possib le appl icat ion of  estoppel in s imi lar c ircumstances was 

considered.  The f irst  is Absa Bank Limited v De Klerk  1999 (1) 

SA 861 (W) at  865d-866a and the second is Standard Bank of  

South Af r ica v Sarwan  [2002] 3 ALL SA 49 (W) at  55c -55i.   I  

should note that  nei ther in the Wassenaar case nor in the De 25 
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Klerk and Sarwan cases, nor for that  matter in the  I W 

Blumberg case, d id the defence of  estoppel in fact  succeed, 

and I  am not aware of  any case in South Af r ica where the 

defence has as a fact  succeeded, though i t  appears to be 

accepted that  estoppel might apply in such circumstanc es.   In 5 

the Sarwan case to which I  have made reference, Van der 

Walt ,  AJ quoted f rom I  W Blumberg and then cont inued as 

fo l lows at  55g:  

 

“Even where the part ies agreed , as in th is matter in 10 

respect of  the prest ige account,  that  the account 

holder may draw immediately upon “uncleared 

ef fects”,  the pr incip le remains the same.  Such a 

pr ivi lege does not d istract  in the least  f rom the 

fundamental  pr incip le that  the r isk of  non -payment,  15 

for whatever reason , of  a cheque deposited for 

col lect ion,  fa l ls on the customer and not the bank.  

I t  would,  i f  otherwise,  not  be in accordance with 

sound, f inancia l  and commercia l  common sense.  

There may be except ional c ircumstances -  perhaps 20 

in the case of  a specia l  c learance of  a cheque . I  

express,  however,  no view in th is re gard.    

Apart  f rom being a term ex lege  of  the contract 

between the pla int i f f  and the defendant,  the r ight  of  

reversal  in the case of  non -payment of  a cheque 25 
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deposited for col lect ion in a current  account is,  at 

the same t ime, an independent  and substant ia l  

pr incip le of  the body of  banking law as developed 

over a long period by commercia l  pract ice ,  custom 

and usage.  I ts existence and applicabi l i ty is not 5 

dependent upon consensus, inten t ion or knowledge 

on the part of  the part ies.  I t  is  an integral  part of  

the object ive law perta in ing to banking pract ice and 

the re lat ionship between banks and their  account -

customers.”  10 

 

Applying those pr incip les to the circumstances surrounding the 

f i rst  cheque deposit  of  R450  000 on 26 Apri l  2013 and i ts 

reversal  on 30 Apri l  2013, the case put up on behalf  of  the 

defendants does not show that there are any specia l 15 

circumstances which deprived the bank of  i ts r ight  to reverse 

the provis ional credi t  once i t  became clear that  Standard Bank 

would not  pay the cheque.  As I  have sa id,  i t  is  c lear f rom the 

bank statement that  th is happened on 30 Apri l  2013, which 

was wel l  wi th in the customary 10 -day hold ing period during 20 

which credi ts,  in the form of  deposited cheques, are 

provis ional and may be reversed.  

 

Mr Fi land argued that  even if  such a r ight  of  reversal  existed, 

the bank’s t rue cla im was not a c la im for monies lent  in 25 
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advance, but  was an enrichment c la im.  His argument was that 

the drawings which the bank honoured in the intervening 

period between the deposit  of  26 Apri l  2013 and the reversal  of  

30 Apri l  2013, represented payments which the bank would not 

have made but for the fact  that the cheque had been 5 

erroneously credi ted to the account.   In other words ,  these 

were payments made in the mistaken bel ief  that  the bank was 

paying an amount which i t  was obl iged to pay with in the l imits 

of  the overdraf t faci l i ty.    

 10 

The complaint  that the or iginal  part iculars of  c la im should have 

been f ramed with reference to the condict io indebit i  rather than 

on the basis of  monies lent  and advanced, was not ra ised in 

the rescission appl icat ion,  was not addressed in the heads of  

argument,  and thus is not  a matter which the bank has had a n 15 

opportuni ty of  deal ing with .   But in any event,  I  think the 

argument is misconceived.  

 

Where,  as here,  a bank provis ional ly credi ts the amount of  a 

cheque deposit  to the customer’s account,  the credi t  is  exact ly 20 

that ,  i t  is  provis ional and is subject to the ordinary banking 

pract ice that  i t  may be reversed.  When the bank, pr ior to the 

clearance of  the cheque or p r ior to the elapsing of  the period 

during which the provis ional credi t  can be reversed, 

nevertheless honours debits which would be in excess of  the 25 
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faci l i ty,  but  for the provis ional credi t ,  the bank is knowingly 

lending money to the cl ient against  uncleare d ef fects.   The 

bank cannot be compel led to so, i f  that  would take the balance 

of  the account in excess of  the overdraf t ,  but  the bank is not 

precluded f rom doing so.   And i f  a bank honours withdrawals 5 

against  uncleared ef fects,  i t  is  c lear ly lending money  at  the 

request of  the cl ient  in c ircumstances where i t  may not have 

been obl iged to lend the money but was certa in ly ent i t led to 

lend the money.  In that  regard the posi t ion was very c lear ly 

la id out  in the I  W Blumberg case which I  ment ioned earl ier.   In  10 

a dif ferent  passage in that  case, Zulman, JA said the fo l lowing 

at  675i through to 676d:  

 

“The fact  that the appel lant  may have permit ted the 

respondent to draw cheques against  uncleared 15 

ef fects,  despite there being no agreement in th is 

regard,  would not excuse the respondent,  in law, 

f rom l iabi l i ty to make payment to the appel lant .   The 

appel lant  was perfect ly ent i t led to choose to honour 

such cheques, notwithstanding the fact  that the 20 

ef fects earl ier deposited had not been cleared, and 

to waive any benef i t  af forded to  i t  in th is regard by 

i ts agreement with the respondent.  I t  would be 

strange indeed i f  i t  were permissib le for a customer 

of  a bank to draw a cheque on the bank, request ing 25 
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the bank to honour the cheque , and thereafter ,  

when the bank honoured the cheque despite the 

absence of  an overdraf t  faci l i ty,  to then plead that 

th is would have resulted in an overdraf t  faci l i ty 

which had not been agreed upon.  In essence, th is 5 

is precisely what the respondent is contending for.  

I t  hardly l ies in the mou th of  the respondent,  who 

drew the two cheques in quest ion against  uncleared 

ef fects,  a lbei t  contrary to the agreement between 

the part ies, to be heard to complain that  the bank 10 

should not  have honoured the cheques and debited 

i ts account.  Put di f ferent ly ,  i t  is the appel lant , so i t  

is  suggested, who must bear the loss i f  the 

uncleared ef fects were not met.   This cannot be so.”  

 15 

Zulman, JA then ci ted certa in South Af r ican authori t ies and 

cont inued:  

 

“As pointed out by Cozens-Hardy,  Master of  the 

Rol ls,  in Cuthbert  v Robar ts Lubbock & Co [1909] 2 20 

Ch 226 at 233:   

“ I f  a customer draws a cheque for a sum in 

excess of  the amounts standing to the credi t  

of  h is current  account,  i t  is  real ly a request for 

a loan and if  the cheque is honoured, the 25 
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customer has borrowed the money.”  

 

That shows very c lear ly that  where an uncleared ef fect  which 

has been provis ional ly credi ted to the account is later 

reversed, intervening withdrawals against  those uncleared 5 

ef fects represent monies lent  and advanced and the cla im is 

correct ly f ramed as one on an overdraf t  rather than as a 

condict io indebit i .   That d isposes of  the provis ional credi t ing 

and reversal  of  the f i rst  cheque for R450  000. 

 10 

As regards the second cheque of  R450  000, that  was 

deposited on 3 May 2013 and was t imeousl y reversed on 6 

May 2013.  On that  occasion i t  is  undisputed that i t  was 

refused because Standard Bank had returned the cheque to 

Nedbank unpaid on the basis that  the issuing customer’s 15 

account had been closed.  The defendants do not say that  in 

the period between 3 and 6 May 2013 the bank said or d id 

anything which prejudiced them.  The defendants’  focus is 

rather on the period fo l lowing the deposit ing of  the f i rst  cheque 

not the period fo l lowing the deposit ing of  the second cheque.  20 

 

With reference to the  reason for which the second cheque was 

refused, namely the closure of  the account, I  have already 

al luded to the fact that ,  according to the bank in i ts answering 

papers,  that  was also the reason why the f i rst  cheque of  25 
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R450 000 was not honoured and why i t  was, therefore, 

reversed on 30 Apri l  2013.  There is some support for that 

view in the let ter which Ms Schroder,  on behalf  of  the bank, 

wrote to the second defendant on 7 May 2013 by way of  e -

mai l .   She said the fo l lowing:  5 

 

“At tached hereto please f ind a  copy of  the cheque 

that  was unpaid ( for the second t ime) as per 

“account c losed” .  Vishay,  as per our te lephonic 

d iscussions th is morning,  p lease revert  back 10 

urgent ly as the overdrawn posi t ion on the account 

needs to be rect i f ied immediately.   I  urge you to 

p lease not at tempt to rect i fy the posi t ion with yet 

another cheque f rom the drawer of  the cheque, but 

to request e i ther an electronic t ransfer or 15 

al ternat ively,  a bank guaranteed cheque.”  

 

This provides contemporaneous support  for the view that  the 

second cheque, l ike the f i rst  cheque, was dishonoured 

because the issuing customer’s account was ,  according to the 20 

paying bank, a c losed account.   But the conclusions I  have 

reached are not  af fected by whether the f i rst  cheque was 

ul t imately refused and reversed on 30 Apri l  2013 due to the 

issuing customer’s account having been closed or because of  

the discrepancy in the amount of  the cheque.  25 
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What I  have said thus far is suf f ic ient  to show that  the 

essent ia l  e lement for an estoppel in these circumstances, 

namely a negl igent representat ion by the bank, is completely 

lacking and that  nothing has been put up to show why the bank 5 

was not ent i t led to reverse the deposited cheques of  R450 000 

and to sue i ts customer for the resultant  substant ia l  overdrawn 

balance.  Had the defendants overcome th is hurdle,  they would 

also have needed to address,  for purposes of  estoppel,  the 

quest ion whether, as a result  of  any representat ion by the 10 

bank, they acted to their  prejudice.   In the present case, th is is 

not  a s i tuat ion where the money which was drawn out by the 

f i rst  defendant over the period 26 to 30 Apri l  2013 was lost  to 

i t  through some f raudulent t ransact ion .  The money was 

actual ly spent in buying petro l  or in the one instance seems to 15 

have been paid to the second defendant personal ly,  though no 

doubt in connect ion with the f i rst  defendant ’s business.   The 

petro l  and other goods acquired with the withdrawn money 

thus took the place of  the funds advanced by the bank.  

 20 

Al l  that  seems to have happened is that  the bank has b ecome 

the f i rst defendant’s credi tor for the amounts used to buy the 

petro l ,  whereas i f  the defendants had not been duped by 

Wilson and others,  the new f inancier would have been the 

person who would have lent  them those funds.  Ei ther way ,  the 25 
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f i rst  defendant would have been indebted for the amounts 

drawn to buy petrol .   They have the petro l ,  or had i t ,  and would 

have had to pay ei ther Nedbank or the new f inancier for the 

borrowed funds.  I t  is  quest ionable in those circumstances 

whether the negl igent conduct  on which the defendants  re ly 5 

caused the f i rst  defendant to act  to i ts prejudice.    

 

I f  the f i rst  defendant is l iable for the reasons I  have expla ined, 

i t  is  not  in d ispute that  the second and th ird defendants,  as 

suret ies,  are l iable subject to the l imi ts of  their  suretyships.  10 

 

Mr Fi land argued that  i f  the pla int i f f  had, in the summary 

judgment proceedings,  fu l ly d isclosed the circumstances under 

which the f i rst  defendant came to be unable to honour i ts loan 

insta lment, namely through conduct of  the bank  which 15 

ef fect ively f roze i ts current  account,  the court  hearing the 

summary judgment  would not ,  or might not ,  have granted 

summary judgment.   For the reasons I  have expla ined on the 

meri ts of  the matter,  a fu l l  explanat ion of  a l l  of  these matters 

would not  have led to a d if ferent  conclusion.   Put d if ferent ly,  i f  20 

the defendants had not been in defaul t  of  appearance at 

summary judgment and had f i led an af f idavi t  opposing 

summary judgment a long the l ines of  their  papers in the 

rescission appl icat ion,  I  th ink summary judgment would st i l l  

have been granted.   25 



 
1 4 7 9 6 / 2 0 1 3  

 JUDGMENT 

 

/bw / . . .  

28 

 

In any event,  the bank’s c la im was correct ly f ramed in i ts 

part iculars of  c la im as a c la im for monies lent  in advance.  The 

reason why the loan insta lment on the term loan had not been 

paid was not something which needed to be pleaded.  Beyond 5 

that ,  the bank did not  have opportuni ty or occasion to d isclose 

anything more, because as is wel l  known, the ver i fying 

af f idavi t  in  summary judgment proceedings cannot go beyond 

stat ing the deponent ’s personal knowledg e and the conf i rming 

the al legat ions in the part iculars of  c la im.  Further evidence 10 

may not be placed before the court  by the pla int i f f  in  summary 

judgment proceedings.  

 

The last aspect I  need to consider is the rescission directed at 

the order declar ing the th ird defendant ’s property in KwaZulu 15 

especia l ly executable.   Al l  that  is said in the rescission 

appl icat ion in that regard is that the property is the pr imary 

residence of  the th ird defendant and that  she resides there 

with her 17 year o ld  son.  I f  the  th ird defendant had said that, 

and said no more,  in opposing summary judgment,  I  do not 20 

bel ieve that  a court  would have refused summary judgment.   I t  

is  not  enough, in order to ward of f  executabi l i ty of  immovable 

property in accordance with the princip les  which have been 

la id down in regard to sect ion 26 of  the Const i tut ion,  to say 

that  one occupies a property as one’s pr imary residence.  I t  is  25 
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necessary to show that  evict ion wi l l  deprive the person of  

adequate housing,  which is what the Const i tut ion enti t les a 

person to have.  

 

I  do not know, and have not been to ld,  anything about the 5 

value of  the property,  except that  I  know that  i t  was put up on 

at  least  three occasions as securi ty for the f i rst  defendant ‘s 

l iabi l i t ies.   One must assume that  i t  is  a prope rty of  reasonably 

substant ia l  value i f  the bank was wi l l ing to have registered 

over i t  the three covering mortgage bonds ment ioned in the 10 

papers.   The bank was also wi l l ing to take a suretyship f rom 

the th ird defendant in an amount of  R1,3 mi l l ion.   There is thus 

no reason to infer that ,  i f  the property is in due course sold in 

execut ion and i f ,  as a result ,  the th ird defendant and her 17 

year o ld son need to vacate i t ,  the th ird defendant wi l l  not 15 

have resources to procure another s imi lar or more modest 

property for her and her son, which wi l l  st i l l  const i tute 

adequate housing.  As has been stated in several  cases,  the 

r ight  to adequate housing to which the Const i tut ion refers in 

sect ion 26 is not  the r ight  to stay in a house of  one’s choice, 20 

even though one cannot af ford i t .  

 

For a l l  of  those reasons, the appl icat ion for rescission must be 

refused.  Ms Ti tus,  for the bank, said that  in accordance with 

the two contracts between the bank and the f i rst  defendant, 25 
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and also in accordance with the suretyships,  th e bank was 

ent i t led to costs on the at torney/cl ient  scale.   Al though there 

are provis ions in the re levant contracts and in the suretyships 

for the payment of  at torney and cl ient  costs in general  terms, i t  

is  t r i te that  the court  a lways has a discret ion  in regard to the 5 

scale on which costs should be paid.   There also may be a 

quest ion whether the agreement for the payment of  costs on 

the at torney and cl ient  scale extends not only to act ions by the 

bank to enforce i ts r ight  but  a lso to  a defence by the bank 

when a rescission appl icat ion is brought.  10 

 

Whatever  the correct  legal posi t ion may be, I  am incl ined in 

th is case to exercise my discret ion against  making a specia l 

costs order.   First ly,  I  have some sympathy for the 

predicament in which the defendants fou nd themselves, 15 

because on these papers,  at  any rate,  I  must assume that  they 

have been vict ims of  a f raud, and that  they were act ing in good 

fa i th in br inging these proceedings.   Secondly,  I  am incl ined to 

th ink that  the costs which wi l l  be recoverable by the bank on 

the at torney/cl ient  scale are not going to be mater ia l ly 20 

di f ferent  f rom those which i t  would  recover on the ordinary 

scale in a case such as the present,  where  only one counsel 

has been engaged in a re lat ively stra ight forward matter .  

 

The order  I  therefore make is:  25 



 
1 4 7 9 6 / 2 0 1 3  

 JUDGMENT 

 

/bw / . . .  

31 

 

1. The appl icat ion for rescission is d ismissed.  

2. The defendants are jo int ly and several ly l iable to pay the 

costs of  the respondent in the rescission appl icat ion  ( the 

pla int i f f  in  the main act ion ) on the ordinary scale, 5 

including those reserved by th is court  on 12 December 

2013. 

 

 

 10 

                                             _________________  

                                               ROGERS, J 


