REPORTABLE

IN THE KWAZULU-NATAL HIGH COURT, PIETERMARITZBURG
REPUBLIC OF SOUTH AFRICA
CASE NO: 2928/2010

In the matter between:

SILVER FALCON TRADING 333 (PTY) LTD First Applicant
DANIEL GABRIEL WANNENBURG Second Applicant
ELMARIE WANNENBURG Third Applicant
DANIEL GABRIEL WANNENBURG NO Fourth Applicant

(in his official capacity as one of the trustees

for the time being of the

FG VAN NIEKERK EIENDOMS TRUST)

ELMARIE WANNENBURG NO Fifth Applicant
(in her official capacity as one of the trustees

for the time being of the

FG VAN NIEKERK EIENDOMS TRUST)

ELIZABETH VAN NIEKERK NO Sixth Applicant
(in her official capacity as one of the trustees

for the time being of the

FG VAN NIEKERK EIENDOMS TRUST)

and

NEDBANK LIMITED Respondent



In re:

NEDBANK LIMITED Plaintiff

and

SILVER FALCON TRADING 333 (PTY) LTD First Defendant

DANIEL GABRIEL WANNENBURG Second Defendant

ELMARIE WANNENBURG Third Defendant

FG VAN NIEKERK EIENDOMS TRUST Fourth Defendant
JUDGMENT

GORVENJ

[1] On 2 June 2010 default judgment was granted agdaimst
applicants in this matter. This arose from the d¢twsure of a mortgage
bond executed by the first applicant in favourtad tespondent and deeds
of suretyship executed by the second and thirdiegbk and the trustees
of the FG van Niekerk Eiendoms Trust (who | wilfeeto as the other
applicants) in which they each bound themselvesuasties for and co-
principal debtors with the first applicant for iiadebtedness to the

respondent arising from the mortgage bond.

[2] The applicants apply, in the present application,tie rescission
of that default judgment. The application is brougblely in terms of
Uniform rule 42(1)(a). No reliance is placed oner@L(2)(b) or the
common law. The applicants allege that the judgnagyainst them was

erroneously granted. A number of alternative basesmentioned in the



papers but Mrs Hunt, who appeared for the appls;dimited her heads of
argument to one basis only and, at the hearingifsgaly abandoned the

others.

[3] The remaining basis on which the applicants relythat the
judgment was without legal foundation because thgle summons did
not contain sufficient averments to sustain a caobeaction The
summons pleads that the provisions of the Nati@mnadit Act 34 of 2005
(the NCA) do not apply to the mortgage bond. Colfwethe applicants
submitted that the summons is, in this respect,otsinably incorrect. She
submitted that the provisions of the NCA do applytlie mortgage bond.
As a result of the summons relying on the averrtigttthe mortgage bond
iIs excluded from the operation of the NCA, no awemi alleging
compliance with s 129(1) and s 130 of the NCA app@athe summons.
If the provisions of the NCA do apply to the agresm she submitted, the
absence of such an averment is fatal, the sumnsogecipiable and it was

not legally competent for the court to grant théadk judgment:

[4] If counsel for the applicants is correct in herraigsion that the
summons is excipiable for want of essential avetsehe first issue is
whether rule 42(1)(a) applies. A court cannot siaourt of appeal on its
own judgment and cannot review’ ithe learned author Harms is correct

when he says that the rule is a procedural onedmed not affect the

! See, for instancéjthmaramv Singh 1989 (3) SA 953 (D) at 957A.

2 Section 129(1)(b) provides that a credit provitkary not commence any legal proceedings to enforce
a credit agreement before first providing noticéht® consumer as contemplated in s 129(1)(a).
Section 130 provides that a credit provider mayrapagh the court only where a consumer has been in
default under a credit agreement for at least 2ness days and at least 10 business days haweélap
since the credit provider delivered a notice todbesumer as contemplated in s 129(1)(a).

Section 129(1)(a) sets out what must be contaimekie notice to the consumer.

% D Harms:Civil Procedure in the Supreme Court para B42.4 where the learned author bewails the
number ofdicta which give the impression that this basic pringigbes not apply.



substantive lawW.Certain cases seem to suggest that the applinetbe
limited to an appeal on the basis that the judgnentrong in law. In
Seale v Van Rooyen NO & others; Provincial Government, North West
Province v Van Rooyen NO & others’ Cloete JA said, in relation to an
argument that recourse should have been had talgnand that an appeal

was not competent:

‘The submission by counsel representing the TYQ thea rule should be interpreted,
“because of is plain and grammatical meaning”,@s&ng orders wrongly granted, is
inconsistent with the interpretation given to théerin numerous cases, has not a shred

of authority to support it and requires no furtbensideration.’

However, the converse may not hold true. It hasbbesd, in relation to
rule 42(1)(c), that an appeal is no bar to an appbn for rescission under
that rul€ and | can see no basis why this should not apgpiyaky to rule
42(1)(a). It may be, therefore, that a judgmenbath appealable and
subject to rescission under this rule. After aticept in situations which |
will deal with later, both an appeal and a resois&pplication under rule
42(1)(a) confine a court to consider only the faorners of the record
without recourse to material which was not befdre judge who granted
the judgment.

[5] This was theapproach adopted by Coetzee J in Marais v Sandard
Credit Corporation Ltd.” In that matter he rescinded a default judgment
granted on a claim subject to the Credit Agreemektt where the

summons failed to aver that s 6(5) of that Act hadn complied with. He

* Ibid.

®2008 (4) SA 43 (SCA) para 18. See dsenkel, Wise & Co (Africa) (Pty) Ltd v Consolidated Press

of SA (Pty) Ltd 1947 (4) SA 234 (C); Holmes Motor Co v SWA Mineral & Exploration Co 1949 (1) SA
155 (C). In the latter two cases, the judgmentswescinded on the basis that, unbeknown to the cou
at the time the provisional sentence was gramayent of the amount claimed had been made in full.
® Tshivhase Royal Council & another v Tshivhase & another; Tshivhas & another v Tshivhase &

another 1992 (4) SA 852 (A) at 865A-B.

72002 (4) SA 892 (W).

# 75 of 1980.



held that this was an essential averment abserthmthe summons was
excipiable as not disclosing a cause of actions Tvas because, he held,
s 6(5) of that Act imposed by law a suspensive ttmmdin respect of
contracts subject to that Act and that a suspensoslition and its
fulfilment must be pleadetiDealing with the application of rule 42(1)(a)

he said:

‘In terms of Rule 42(1)(a) | can rescind the judgimnen application by the party
affected. In my view the word “erroneously” coversnatter such as the present one,
where the allegation is that for want of an avenrtbaere is no cause of action , ie
nothing to sustain a judgment, and that the ordes without legal foundation and as

such was erroneously granted for the purposes lef £2(1)(a).*°

| respectfully agree that this approach accordé wrinciple. If there are
insufficient averments to sustain a cause of actibrfollows that the

judgment must have been erroneously granted wiki@rmeaning of those
words in the rule because there can have beergabhbasis for granting it.

| am accordingly entitled to deal with this apptioa.

[6] Counsel for the applicants is correct that, if N@A does apply to
the mortgage bond, the averments in the summond mciside facts
showing that the respondent has complied with to@ipions of s 129(1)
and s 130 of the NCA. The failure to plead suchisfawould render the
summons excipiable for want of necessary avernamtshich to found a
cause of actiofr. It is clear that facts proving either compliancighws
129(1) or a basis for the exclusion of the mortgaged from the operation
of the NCA must be pleaded. Rossouw the court held that a case for
summary judgment was not made out where the piafailed to plead

(and prove by way of the affidavit in support ofetlapplication for

° At 897E-F.
19 At 897A-B.
M Rossouw & another v Firstrand Bank Ltd 2010 (6) SA 439 (SCA).



summary judgment) that the notice in terms of 1P8@ad been sent by
one of the methods envisaged in the NCA. The baesn@ent that the
provisions of s129(1) and s 130 had been compWetth was not
sufficient’ Similarly, counsel for the applicants submittefd] find that
the averments in the summons do not show that twtgage bond was
excluded from the operation of the NCA, rescissiarst be granted due to
the absence of factual averments showing compliaittes 129(1)"* This
approach was correctly not contested by Mr Combvitio appeared for

the respondent.

[7] The application of the first applicant, therefoséands or falls by
whether or not the averment that the mortgage lemcluded from the
provisions of the NCA is demonstrably incorrect.eTaverment in the
summons which relates to this aspect is set oparagraph 9. This reads

as follows:

‘The provisions of the Act do not apply to the agrent in that First Defendant is a
juristic person which entered into a large agredna@a had assets and a turnover in
excess of the threshold of R1 000 000.00 as stgdilan the aforesaid Act and

regulations thereto.’

[8] The point of departure of the NCA is that s 4(1)kesathe NCA
applicable to every credit agreement except foisehexcluded by the
various subsections of s 4(1). The first applidana juristic person. The
relevance of this becomes clear when regard istbatlose agreements
excluded from the operation of the NCA. Section@)Land (b) bear on
the application of the first applicant. The relevparts read as follows:

2 Rossouw para 38.

13 The test is therefore whether an exception tastilemons would succeed. It is settled law that,
where the claim relies on a statute, specific noentif the section is not necessary; all that isladds
that sufficient facts are pleaded from which theaosion can be drawn that the provisions of the
statute apply. Sd€etteringham v City of Cape Town 1934 AD 80 at 90.



‘(1) ... this Act applies to every credit agreemertteen parties dealing at arm's

length and made within, or having an effect wittihve Republic, except-
(@) a credit agreement in terms of which the coresus?

0] a juristic person whose asset value or annualver, together
with the combined asset value or annual turnovallotlated
juristic persons, at the time the agreement is magigals or
exceeds the threshold value determined by the kinis

terms of section 7 (1); ...

(b) a large agreement, as described in sectiof, (ferms of which the
consumer is a juristic person whose asset vala@oual turnover is,
at the time the agreement is made, below the thlestalue

determined by the Minister in terms of section J7 (1

[9] Counsel for the applicants submitted that, becaisesummons
avers that the mortgage bond is a large agreeitmentespondent squarely
bases its case for an exclusion from the provisiohghe NCA on
s 4(1)(b). She submitted that large agreementseactuded from the
operation of the NCA only if s 4(1)(b) applies ahat s 4(1)(a) does not
apply to large agreements and therefore to thegaget bond. Because the
first applicant is alleged in the summons to haad & turnover and asset
value of more than R1m, she submitted that s 4)(1¢dnnot apply.
Accordingly, she submitted, on a construction oé& ttummons, the

agreement is not excluded from the operation oNG&.

[10] The flaw in the reasoning of counsel for the a@plis becomes
apparent on an analysis of the relevant sectiotseoNCA. It is common
cause that, at the relevant time, the thresholdevaletermined by the
Minister in terms of s 7(1) was R1lm. The agreemanguestion is, as

already mentioned, a mortgage bond. Section 8e@NCA provides that



every credit agreement is characterised either amall agreement, an
intermediate agreement or a large agreement. &e@(®) provides that a
‘... credit agreement is a large agreement if it ism@tgage agreement’.
All large agreements are therefore, first and fastncredit agreements.
The NCA does not envisage any large agreementshwdrie not credit
agreements. Put differently, s 9(4) makes it cldaat a mortgage
agreement, although it is a large agreement, isooe as a category of
credit agreement. If this is not sufficiently cldeom a reading of s 9, s 1
of the NCA defines a credit agreement as beingwimeh meets all the
criteria set out in s 8. Section 8(1) provides tmratgreement constitutes a
credit agreement for the purposes of the NCAig & credit transaction as
described in s 8(4). Section 8(4)(d) is to the ciffdhat an agreement
constitutes a credit transaction if it is a morgagreement. Any way one
looks at it, therefore, the mortgage bond sued uppas well as being a

large agreement, a credit agreement.

[11] There is no warrant, in light of the use of theluso/e term ‘credit
agreement’ in s 4(1)(a), for excluding any categofycredit agreement
from the operation of that section. If the legistat had intended to limit
the operation of s 4(1)(a) to only certain categ®of credit agreements, it
would have made this clear by either specifyingéhtm which it applies or
those to which it does not. This it has done irf13(#) which is made to
apply only to large agreements in the circumstaseésut there. Far from
limiting the credit agreements to which s 4(1)(ppleées, it mentions ‘a
credit agreementsimpliciter. This section therefore clearly applies to all
credit agreements, whether characterised as sgrakments, intermediate
agreements or large agreements. This means tl{aj(ayapplies to large
agreements where the annual turnover or asset wéline juristic person

exceeds the threshold. Section 4(1)(b) appliesatgel agreements where



the annual turnover or asset value does not exteedthreshold. A
construction of the section shows, therefore, thege agreements with
juristic persons are excluded from the operatiothefNCA, regardless of
the annual turnover and or asset value of thetjciperson. Depending on
whether, at the relevant time, one of these excéwselshreshold or not,
they fall under either s 4(1)(a) or s 4(1)(b). TWwiss elegantly summarised

by Satchwell J in the following terms:

‘It is common cause that the first respondentjigrigtic person. A mortgage agreement
is both a credit transaction and a large agreemfatordingly the agreement entered
into by the first respondent with the applicantsalnder both ss 4(1)(a) and ss 4(1)(b).
As to which is of application is dependent upon déseet value or annual turnover of

the first respondent?

[12] Adopting a purposive approach, as | am obliged Hey NCA to
do” it is immediately clear that there is a rationasis for excluding from
the operation of the NCA all credit agreements whitre threshold is
exceeded and for excluding all large agreemengmrdéess of the annual
turnover or asset value of the juristic person. Tgslature has made it
clear that the NCA does not apply to large entitiethe role of consumers,
whether they are juristic persons or organs oéstatlso clearly intended

to exclude all large agreementsThese exclusions meet the purposes set

out in s 3; they certainly do not offend againgnth Conversely, | can

1 Firstrand Bank Ltd v Carl Beck Estates (Pty) Ltd & another 2009 (3) SA 384 (T) para 11 (references
omitted).

15 Nedbank Ltd & othersv National Credit Regulator & another 2011 (3) SA 581 (SCA) para 2.
Section 2(1) of the NCA provides: ‘This Act mustibterpreted in a manner that gives effect to the
purposes set out in section 3." The preamble tisg@the following effect: ‘The purposes of thist

are to promote and advance the social and econeeffare of South Africans, promote a fair,
transparent, competitive, sustainable, respongtfiiejent, effective and accessible credit maidked
industry, and to protect consumers..."” and goes disttaine means by which this is to be achieved.
186 Regarding government, Plasket J said the followingelson Mandela Bay Metropolitan
Municipality v Nobumba NO & others 2010 (1) SA 579 (ECG) para 22: ‘Although the puwgmof the
NCA appear to be focused on the regulation of whaduld term commercial credit, its application is
wider than that: while the State and organs ofeStahen they are consumers, are expressly excluded
from its protection, s 4(3)(b)(i) states that tipplécation of the NCA extends to credit agreements
entered into by organs of State as credit proviters
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conceive of no rational basis for excluding allestieredit agreements but
making large agreements subject to the NCA purelyabse the juristic
person had an annual turnover or asset value excetite threshold sum
at the relevant time. In all the circumstances, thst applicant’s
interpretation and consequent submission that Xa)(lcannot apply

because the agreement sued on was a large agresanant be sustained.

[13] Whether s 4(1)(a) or (b) applies depends on theararnover or
asset value of the first applicant at the date h&f ¢onclusion of the
agreement. The respondent, in the summons, avatrddth the annual
turnover and the asset value of the first applicaxteeded the R1m
threshold. The summons does not specify the datehich this averment
applies. Because a large agreement is relied driamge agreements are
excluded under both subsections, it is not necgdsaplead the date or
even the asset value or annual turnover. It isigefit to plead that a
juristic person entered into a large agreement. Sttramons accordingly
contains sufficient averments to exclude the mgegadond from the
operation of the NCA. Therefore the respondent m@sobliged to plead
compliance with the provisions of s 129(1). The mons is accordingly
not excipiable as lacking necessary avermentsdburse is had to only
those papers which were in the court file on thie d&fault judgment was
granted, it cannot accordingly be said that theyment was erroneously

granted against the first applicant.

[14] The only part of the applicants’ founding papergha rescission
application which touches on this aspect is papgd. There it is stated
that the first applicant ‘does not have a turnamneexcess of R1 million’.
The question is whether, in the light of this beagescission application

based on rule 42(1)(a) in which it is contended th& judgment was
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erroneously granted, this evidence can be taken smcount. NoO
submissions were made on this point by either cglun$ has been
authoritatively held, in circumstances where itegos from the court file
at the time of judgment that the procedural requéets have been
complied with when they were not in fact compliehywthat the party in
whose favour judgment was granted is not entittepidlgment due to an
error in proceeding¥. In such an instance, evidence to this effect nay b
taken into account and the judgment can be helth¥e been erroneously
granted within the meaning of that phrase in r@élXa). It is clear,
however, that a defence which did not appear onpHypers at the time
default judgment was granted may not be takenantmunt in a rescission
application brought under this Rule. lodhi Streicher JA said the

following in this regard:

‘Similarly, in a case where a plaintiff is procedlly entitled to judgment in the
absence of the defendant the judgment if grantedatebe said to have been granted
erroneously in the light of a subsequently disaodefence®

The averments cannot, therefore, be taken intousatcéo this application.

[15] Even if a defence raised in the papers can be takemccount, the
averments in the applicants’ papers fall short sfalelishing such a
defence. Counsel for the applicants quite propedyceded that the
statement in paragraph 40 of the affidavit is frdnme the present tense
and, accordingly, deals with the situation as & tlate on which the
affidavit was attested. In order to address s 4j1Yphe operative date is

that on which the mortgage bond was concluded. stiiement also does

7 odhi 2 Properties Investments CC & another v Bondev Developments (Pty) Ltd 2007 (6) SA 87
(SCA) para 24. IiBrangus Ranching (Pty) Ltd v Plaaskem (Pty) Ltd 2011 (3) SA 477 (KZP) the court
appeared to accept the convergethat where evidence in the rescission applicatlwwed that the
summons was in fact served on a person prepar@ctapt service at the registered office of a
company but where the person in question was negfEonsible employee of the applicant, this could
be taken into account in assessing whether ohieoé twere in fact procedural irregularities.

18 Para 27. See al€wlyn v Tiger Food Industries Ltd t/a Meadow Feed Mills (Cape) 2003 (6) SA 1
(SCA) paras 9-10.
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not dispute that the assets of the first appliexceeded R1m. The manner
in which s 4(1)(a) is framed makes it clear thataif the relevant date,
either the annual turnover or the asset value eletE®1m, the provisions
of the NCA do not apply to the mortgage bond. Qaipart from these
considerations, as stated above, all large agrasmesncluded with
juristic persons are excluded, regardless of antunabver or asset value.
Even if the averments in the applicants’ paperdintpavith a defence to
the claim can be considered in the applicatioretioee, the provisions of
the NCA cannot be said to apply to the mortgagedb@mn any approach,
therefore, the application for rescission of théadkt judgment granted

against the first applicant in favour of the resgem must fail.

[16] Counsel for the applicants did not contend thait, Was held that
the mortgage bond is excluded from the operationthef NCA, the
provisions of the NCA nevertheless apply to theeptapplicants arising
from their deeds of suretyship. They do not apfigction 1 of the NCA
provides that an agreement constitutes a crediagtee if it satisfies all
the criteria set out in s 8(5) of the NCA. The valat part of s 8(5) reads as

follows:

‘An agreement, irrespective of its form..., constia credit guarantee if, in terms of
that agreement, a person undertakes or promisestigfy upon demand any obligation
of another consumer in terms of a credit facilityaaredit transaction to which this Act
applies’.

A deed of suretyship clearly falls within the ambftthis section and is,

accordingly, not a credit guarantee as definedhan NICA because the
mortgage bond is excluded. The NCA therefore dagsapply to the

various deeds of suretyship executed by the ofalicants’

19 See alsdNedbank Ltd v Wizard Holdings (Pty) Ltd & others 2010 (5) SA 523 (GSJ) paras 9&10.
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[17] In the result, it is clear that no case for resorsof the default

judgment was made out by any of the applicants.

[18] Counsel for the applicants correctly conceded thatause the
mortgage bond makes provision for the payment stscon the scale as
between attorney and client, the respondent isl@htio costs on that scale

if the application is dismissed.

[19] In his heads of argument, counsel for the respdmdlenv attention
to the fact that the name of the trust in the tymedirt order was
incorrectly rendered. This was clearly a paterdresind one which would
fall under the provisions of rule 42(1)(a). An ardment to the order to
correctly reflect the name of the trust was acawiyi not opposed by the
applicants. Since this point was neither raised mied upon by the
applicants, the fact that this results in an amedno the order does not
constitute success on the part of the applicantsawéing any change in

the usual approach relating to costs.

[20] In the result the following orders are granted

1. The application is dismissed with costs on theesead between
attorney and client. Such costs are to be paittljoand severally

by the applicants, the one paying the others taldselved.

2.  The order granted on 2 June 2010 is amended t&ctefie name of
the fourth defendant, wherever it appears, as Mclio'’F G van
Niekerk Eiendoms Trust duly represented by its tées being:
Daniel Gabriel Wannenburg, Elmarie Wannenburg ahdaketh

van Niekerk.’
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