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IN THE HIGH COURT OF SOUTH AFRICA  

GAUTENG  DIVISION, PRETORIA  

CASE NO:  CC10/2025 

DATE:  03-08-2026 

 

 

 

 

In t he matt er between  

THE STATE 

and 

MOHOLO VOILE TENTSI  Accused  

 

 

J U D G  M E N T  

 

MATL APE NG ,  AJ :     [ 1 ]   Mr Mohol o Voi le  Tent s i  [ spel t ]  is a  

49-ye ar -o l d  So uth A f r ican mal e.   He is  c har ge d wi t h  t h e  

f o l low ing of f enses :   [ 1 ]   Cont rave nt ion of  sec t io n 3 rea d wi t h  

sec t ions  1,  56 (1) ,  57,  58,  59,  60, and 61 of  Ac t  32 of 2007 ,  

a lso re ad w i t h  sec t io ns  92 ( 2) ,  94,  256,  an d 2 61 of  t he  

Cr im i nal  Pr oce dur e Ac t  51 of  1 9 77,  an d sec t i ons  5 1 (1)  o f  

Ac t  105 of  199 7.   [ 2 ]   I t  is  a lso cont rave nt ion of  sec t io n 3  
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read wi t h  s ec t ion 1 ,  56( 1) ,  57,  5 8,  59,  6 0 a nd 61 of  Ac t  32  

of  200 7 a l so re ad wi t h  s ec t ion 92 (2) ,  9 4,  25 6 a nd 26 1 of  t he  

Cr im i nal  Pro ced ure  Ac t  51 of  197 7 an d sec t io n 51(1)  o f  Ac t  

105 of  19 97 ,  rap e.   [ 3 ]   I s  a lso of  cont r avent io n  sec t ion 3 ,  

read wi t h  sec t io n 1,  56 (1) ,  57,  58,  59,  60,  an d 61 of  32 of  

200 7 a lso rea d wi t h  sec t ion 92( 2) ,  94,  256 and 26 1 of  t he 

Cr im i nal  P ro ced ure Ac t  51 of  19 9 7 an d sec t io n 51 (1)  o f  Ac t  

105 of  19 97.  

 Co unt  1 :   Rape,  in  t hat  on or  about  t he per iod Jun e  

202 4,  a t  or near  Sebo ke ng in  t he d is t r ic t  o f  Emfulen i ,  t he 

accus ed i t  un lawfu l l y  and in t ent io nal ly  commit  an ac t  o f  

sexu al  p en et rat ion wi t h  M[ . . . ]  K [. . . ]  T [. . . ] ,  a  13-year -o l d  

f emale wi t ho ut  her  cons ent .    

 Co unt  2 :   I n  t hat  upo n or  a bo ut  t he per i od 202 3 t o  

Febru ary  202 4 ,  a t  or near  Seb oke ng  in  t he d is t r ic t  o f  

Emfule n i ,  t he accus ed d i d  un l awfu l ly  an d in t ent i on al ly  

commit  an ac t  o f  sexual  penet rat io n wi t h  N[ . . . ]  N[ . . . ] ,  a  15-

year -o l d  f emal e w i t h out  her  co nse nt .    

 Co unt  3 :   I n  t hat  on her  a bo ut  Jun e 2 02 4 at  Se bok en g  

in  t he d is t r ic t  o f  Emfulen i ,  t he accuse d d id  un la wfu l ly  an d  

in t ent io nal l y  com mit  an ac t  o f  sexu al  p en et rat ion wi t h  B [ . . . ]  

P [ . . . ] ,  a  10-year -o l d  f emal e wi t h out  her  co nse nt .    

 [ 2 ]   He is  represe nted by  Adv  S im pso n f rom Leg al  A id  

South A f r ica.   He p le ad ed n ot  gu i l t y  t o  a l l  t he charg es  

prefer re d ag ain s t  h im.   Adv  S imps on i n f orm ed t he Co ur t  t hat  



 

 

t he accuse d ’ s  p lea of  not  gu i l t y  is  in  accordanc e wi t h  her  

ins t ruc t ions ,  an d t hat  t he accu s ed ’ s  p l ea ex pla nat io n in  

t erms of  sec t ion 115 of  t he Cr im in al  Proce dur e Ac t  51 of  

197 7,  here i naf t er  t he CPA,  is  t hat  o f  a  bare denia l .   He  

den ies  h av in g co mmit t ed t he of f ens es  prefer re d  a gai ns t  h im  

and p ut  t he S tate t o   t he proof   t hereof .   Accused conf i rme d  

wh at  was  sa i d by  Adv  S imp son o n h is  b eh al f .    

 [ 3 ]   The cour t  expla ine d t he comp etent  verd ic t s  t o  t he 

accus ed.   I t  a lso a ppr is ed h im of  t he prov i s io ns  of  sec t io n  

51(1)  o f  t he Cr im in al  La w Am en dm ent  Ac t ,  105 of  1977,  t hat  

t he prescr i be d sente nce is  l i f e  impr is on me nt ,  i f  conv ic t ed of  

t he of f enses  lev e l le d  a gai ns t  h im.   Unl ess  he c an sat is f y  t he  

Co ur t  t hat  t here are subs ta nt ia l  a nd co mp el l in g  

c i rcumsta nces ,  ent i t l in g t he Cour t  t o  impos e a lesser  

sente nce.    

 [ 4 ]   T he S tate appl ie d t hat  t he proce edi ngs  b e hel d in  

camer a in  t erms of  sec t ion 153 (3)  o f  t he CPA,  regard in g  

here t o  t he f ac t t hat  t he accuse d is  a l lege d t o  have  

commit t e d of f enses  of  a  sexu al  n ature.   Adv  Rac ho f or  t he  

S tate a lso ap pl i ed t h at  t he v ic t ims  s ho uld t es t i f y  wi t h  t h e  

ass is t anc e of  an in t er me diary  a nd by  m ea ns  of  a  c lose d  

c i rcu i t  t e lev is i on p ursu ant  t o  sec t io n 15 8 (2) ,  an d 1 70(A)  of  

t he CPA.   Adv  S imp so n f or  t he defen ce d id  n ot  opp ose t he  

app l icat io ns  by  t h e S tate.   The C our t  ord ere d t hat  t he  

proce ed ing s  be h eld in  c amer a,  and t h at  t he v ic t ims  shoul d  



 

 

give t he i r  ev i de nce t hrou gh t he ass is t a nce of  an  

in t erme diary  i n  t erms of  sec t ion 17 0 (A)  of  t he CPA.    

 [ 5 ]   May  I  in t erpose t o  s t ate t hat  I  am not  go ing t o  

dea l  wi t h  t he ev id enc e of  t he s t ate wi t n esses  i n  t he or der  

t hey  t es t i f ied f or  I  do not  t h i nk  t hat  such an appro ach w i l l  

be a lo g ica l  o ne.    

 [ 6 ]   K [. . . ]  T [. . . ]  t es t i f ied .   Her  b i r t h  cer t i f icate w as  

han de d in  as  EXHIBIT  A .  She was  born on 2 1 June 2 011.  I t  

is  t h is  wi t n ess  t es t imo ny  t hat  s he k no ws t he accus ed ,  t hat  

t he la t t er  is  hav in g a Salo n op pos i t e  her  p arenta l  hom e  

s i t uated at  Z one  11 Se bok en g a nd t h at  t he acc use d l ik es  t o  

be in  t h e co mpa ny  of  ch i ldre n.   I t  is  K [. . . ] ' s  ev iden ce t hat  

one d ay  t he accuse d aske d t hem to accomp any  h i m t o h is  

p lac e.   I t  is  K [. . . ] ' s  ev idenc e f ur t her  t h at  she w as  wi t h  M[ . . . ]  

and B [ . . . ]  when t hey  went  t o  t he accused p l ace of  abod e  

s i t uated at  Ka na na,  an d t hat  she d i d  not  kn ow t he a ccus ed ’ s  

p lac e befor e t h is  par t icu lar  d ay.   She t es t i f ied f ur t her  t hat  

upo n t he i r  ar r iva l  a t  t he accused p l ace ,  t he la t t er  sent  M[. . . ]  

and B [ . . . ]  t o  go and f e t ch water  a  d is t ance f rom the 

accus ed' s  res ide nt ia l  p lac e,  and t hat  a f t er t hey  had le f t ,  

accus ed h ad se xu al  in t erco urse wi t h  her  wi t ho ut  her  

cons ent ,  and t hat  i t  occur red in  t he accuse d' s  bedro om.   I t  

is  t h is  wi t n ess  ev i de nce f ur t h er  t hat  w he n M[ . . . ]  and B [ . . . ]  

re t urne d,  accuse d sent  K [ . . . ]  and M[ . . . ]  t o  go and f e t ch 

water  an d he re mai ne d wi t h  B [ . . . ] .   I t  is  K [. . . ] ’ s ev idenc e  



 

 

t hat  she doe s  not  k no w w hat  h ap pe ne d t o  B [ . . . ] .   K [. . . ]  

t es t i f ied f ur t her  t hat  whe n she ar r i ved wi t h  M[ . . . ] ,  accused  

sa id t h is  wi t ness  mus t  no w g o wi t h  B [ . . . ]  and she re mai ne d  

beh in d wi t h  M[ . . . ] .   They  d i d  as  r equ es te d.   The wi t n ess  

we nt  t o f e t ch water  wi t h  B [ . . . ] .   They  returned t o  t he 

accus ed ’ s  ho use a nd t he a ccus ed t ook  t he m ho me.    

 [ 6 ]   K [ . . . ] ' s  ev idenc e is  f ur t her  t h at  som e d ays  af t er  

t h is  inc id ent ,  she was  pass i ng t h e acc use d ’ s  ho me  i n  t he  

comp any  of  B [ . . . ]  and other  peo ple.   The accuse d ca l le d  

t hem and sa i d t hey  mus t  accomp any  h i m  t o go and f e t ch 

sp in ach at  Z on e 11 p l o t s .   T hey  went  wi t h  h i m.   They  d id  not  

get  sp inac h.   Accused sa id t hey  mus t  go wi t h  h im t o 

Kwa gg as t roo m t ra in  s t at ion,  whic h was  n o  mor e in  use,  

wh ere he doe s  h is  t ra in i ng or  ex erc ises .   The t ra in  s t a t ion in  

que s t ion is  d epic t e d in  a p hoto a lbu m w hich was  h an de d in  

as  an exh ib i t  a nd m arke d EX HIBIT  B .   I t  is  K [ . . . ] ’ s  ev idenc e  

t hat  whi ls t  t hey  wer e t here,  accus ed sa id t hey  sh oul d go t o  

t he t op of  t he s t at ion.   That  whi ls t  a t  t he t op of  t he s t at ion,  

accus ed u ndr esse d her,  he a l so lo wer ed h is  t rouser.   He  

t hen inser t e d h is  pen is  in t o  her  vagin a  f rom behi nd an d  

mad e back  a nd f or t h  mov eme nts .   Once he was  f in is hed h e  

t o ld  her  t o  k ee p qu iet ,  and t h ere af t er  t hey  le f t  f or  hom e.   He  

gav e ea ch of  t hem a  R 20 note.   That  is  M[ . . . ] ,  K [ . . . ]  and  

B [ . . . ] .    

[ 7 ]  K [ . . . ]  t es t i f ied f ur t her  t hat  on another  d ay,  she w as  



 

 

pass i ng t he acc use d ’ s  ho me.  Accuse d ha d sexu al  

in t erco urse wi t h  her .   I t  is  t h is  wi t ness  vers io n t hat  on t h is  

par t icu l ar  day  sh e do es  not  rem em ber  in  w hos e com pa ny  

she w as .   Ev id enc e of  t h is  wi t nes s  on t h is  i nc id ent  is  

sket chy.   I  am not  go ing t o  deta i n  myse l f  much o n i t .    

 [ 8 ]   I t  is i t  K [. . . ] ’ s  ev idence t hat  t he accused use d t o  

sen d one bo y  by  t he name of  B [ . . . ]  t o come and ca l l  her,  

and t h at  t he f ormer  a dv ise d h er  t o  repor t  t he inc id ent s .   She  

t es t i f ied t hat  she u l t imate ly  rep or t ed t o  Mp ho,  and t he la t t er  

repor t e d t o  Pasek a[?] .   I t  is  K[ . . . ] ’ s  ev idenc e t hat  on t he  

f i r s t  occas ion w he n ,  she w as  w i t h  M[ . . . ]  and B [ . . . ]  a t  t he 

accus ed ’ s  p l ace,  t hey  c ook ed an d ate ch ips .   Sh e t es t i f ied  

f ur t her  t hat  she d id  t e l l  B [ . . . ]  t hat  accus ed  h ad s exu al  

in t erco urse wi t h  her.   She was  asked dur i ng c ross -

exam in at ion by  A dv  S imps on f or  t he defenc e why  she w ent  

wi t h  t he acc use d t o  go an d look  f or  sp in ach.   Her  re p ly  w as  

t hat  she d id  not  t h ink  t hat  t he accuse d wo ul d rap e her  

aga in.   I t  was  put  t o  K [ . . . ]  by  advoc ate S im ps on t hat  

accus ed ’ s  vers i on is  t hat  B [ . . . ]  is  her  boy f r ie nd a nd t hat  

accus ed onc e sa w t he m ha v in g sex ual  i n t erco urse.   Sh e  

d isp uted t h is .    

 [ 10]   B [ . . . ]  P [ . . . ]  a lso t es t i f ied t hroug h t he as s is t anc e  

of  an in t erme diar y.   She was  bor n on 12 Apr i l  2 01 4.   I t  is 

her  ev ide nc e t hat  she w as  at  t he accus ed ’ s  p lac e of  ab od e  

s i t uated at  Kana na,  t hat  she was  in  t he comp any  of  K [ . . . ]  



 

 

and M[ . . . ] ,  and t hat  whi ls t  t here t he accus ed ca l le d K [ . . . ]  

in t o  t he be dro om.   She doe s  not  kno w w hat  h ap pen ed i ns id e  

t he bedr oom.   She t es t i f ied f ur t her  t hat  some t ime 

t hereaf t er  K [ . . . ]  came out  and sa i d  t o  her  t hat  t he accuse d  

was  c a l l i ng h er.   She w ent  in t o  t h e b edro om.   The acc use d  

undr esse d her.   He a lso undr esse d and put  h is  penis  in  her  

vagi na.   Sh e was  on a b ed at  t he t ime wh en t h e acc use d  

pen et rated h er  vagin a.   I t  is  her  ev idenc e t hat  she was  

f ee l in g pa ins  w he n t he acc use d ins er t ed h is  pe nis  in  her  

vagi na.   I t  is  her  t es t imony  f ur t her  t hat  t her eaf t er  t he  

accus ed pour ed t h em a C oke and t h ey  l e f t  f or  t he i r  

respec t iv e ho mes.   Sh e t es t i f ied f ur t her  t hat  t hey  h ad g on e  

t o  f e t ch a swimmin g po ol  a t  t he accus ed p l ace of  a bod e.    

 [ 11]   C[ . . . ]  M[. . . ]  a lso  t es t i f ied .  I t  is her  ev idenc e t hat  

B [ . . . ]  P[ . . . ]  is  her  gran dd au ghter  a nd t h at  she w as  s tay in g  

wi t h  h er  a t  Lak es i de s i nce J an uary  2 02 4.   M iss  M[ . . . ]  

t es t i f ied t hat  on 20 Oc tober  20 24,  B [ . . . ] ' s mother  ca l le d her  

and af t er  t he t e leph oni c  d iscus s io n.   She ca l l ed B [ . . . ]  in t o  

t he be dro om an d w hi ls t  ins i de t h e b edr oom s he ask ed B [ . . . ]  

i f  t he accuse d rape d her ,  t o  which B [ . . . ]  nodde d wi t h  her  

hea d an d s tar t ed c ry in g.   That  conc lude d her  ev i de nce.    

 [ 12]   M[ . . . ]  M[ . . . ]  a lso t es t i f ied t hroug h t he as s is t anc e  

of  an in t ermedi ary.   I t  is  her  ev idence t hat  she used t o  cut  

her  ha i r  a t  t he accuse d' s  Salo n.   She t es t i f ied ab out  t he  

inc id ent  t hat  occur r ed at  Kw ag gas t ro om  t ra in  s t at io n.   I t  is 



 

 

ev id enc e t hat  she w as  wi t h  B ohl a le  a nd K [ . . . ] ,  as  wel l  as  t he  

accus ed.   That  t he accus ed  we nt  t o  an up per  p ar t  o f  t he  

s t at ion wi t h  K [ . . . ] .   The wi t ness  rem ai ne d on t he s t a i rs  wi t h  

Bohl a le .   I t  is  M[ . . . ] ' s t es t imony  t hat  she sa w t he acc use d  

undr ess  K [ . . . ]  and ha d sexu al  in t erc ours e wi t h  h er.   

There af t er,  he gave t hem R2 0 each.   F rom there,  t hey  

proce ed ed h om e.   I t  is  M[. . . ] ’s t es t imony  t hat  somet im e  

t hereaf t er,  accus ed sa id t hey  s ho uld go an d f e t ch a  

swim min g po ol  a t  t h is  res ident i a l  p lac e at  Kana na,  t hat  she  

was  wi t h  K [ . . . ]  and B [ . . . ] ,  as  wel l  as  Karab o.   Whi ls t  t here,  

t he accuse d sent  Karab o t o  go and buy  a Cok e.   The 

accus ed req ues te d K [ . . . ]  and B [ . . . ]  t o enter  in t o  t he 

bathro om.   The w i t ness  r ema in ed i n  t he k i t ch en.   I t  is  t h is  

wi t ness  e v id enc e t hat  whi l e  she was  in  t he s i t t ing ro om,  t he  

bedr oo m d oor  w as  a jar  a nd he s aw t h e acc use d h av in g  

sexu al  in t erc ours e wi t h  K [ . . . ]  and B [ . . . ] .   I t  is  t h is  wi t ness  

ev id enc e t hat  t hereaf t er  accuse d gav e each of  t hem R20  

and he a lso po ure d t he m C oke.   They  t he n t ook  t h e  

swim min g po ol  an d return ed t o  Z on e 11.   Adv  S imps on f or  

t he defenc e aske d t he wi t nes s  why  do es  she say  t hat  

accus ed a nd K [ . . . ]  had sexual  i n t erco urse .   She re p l i ed t hat  

she sa w t hem hav e sexu al  in t erco urse.   I t  was  put  t o t he 

wi t ness  t hat  Pas eka in f lu enc ed t he m to lay  f a lse charg es  

aga ins t  t he accus ed.   She rep l ie d in  t he ne gat ive.   I n  

respo nse t o  a ques t i on by  t he Co ur t  t h is  wi t ness  rep l ie d  



 

 

t hat  she is  do ing G rad e 11 an d t hat  t hey  are t aught  about  

sexu al  in t erco urse at  sch ool .    

 [ 14]   B [. . . ]  N[ . . . ]  a lso t es t i f ied.   He was  a lso ass is t e d  

by  an in t erm ed iary.   B [ . . . ] ' s  ev idence is  t hat  one F r id ay  in  

Oc tober,  Pasek a aske d h i m  t o acco mpa ny  h i m t o go a nd b uy  

a bun ny  chow,  and t hat  on t he i r  way,  Pasek a aske d h im i f  

he d oes  s i l ly  t h i ngs  wi t h  K [ . . . ] .   He deni ed i t  and s a id t hat  

t he perso n who d oes  s i l ly  t h ing s  wi t h  B [ . . . ]  is t he accused.   

Th is  wi t n ess  t he n re l a t ed t o  Pa sek a an i nc i dent  t hat  

occur re d at  Kwag ga s t room t ra in  s t at ion  w he n he w as  wi t h  

K [ . . . ]  and M[ . . . ] ,  and t he accused .   B [ . . . ]  cor robor ated t he  

ev id enc e of  K [. . . ]  and M[ . . . ]  in  a l l  mater ia l  respec t .   B [. . . ]  

t es t i f ied f ur t her  t hat t he f o l l owin g day  af t er  t he inc ident  a t  

Kwa gg as t roo m  t ra in  s t at ion,  t he accused ca l l ed h im an d  

requ es ted h i m t o ca l l  K [. . . ]  becaus e he wante d t o  do s i l ly  

t h ings  wi t h  h er.   The wi t ness  co mm unic ated t h e me ssa ge t o  

K [ . . . ]  and t he la t t er  sa id  t hat  t he accu se d is  mad.    

 [ 15]   Paseka Malok a,  here in af t er  Paseka a ls o  

t es t i f ied.   His  ev ide nce is  br i e f ly  t o  t he ef f ec t  f o l lowi ng.   He  

res id es  at  Z one 11 at  Seb oke ng.   He kn ow s t he accus ed f or  

abo ut  26 years .   He is  in  go od t imes  wi t h  t he ac cus ed.   The 

accus ed is  oper at ing a Salo n whic h is  s i t uated at  h is  

pare nta l  h om e.   Pasek a is  h av in g a car  was h in  t h e yard.   

One M ph o is  a  s ho pke ep er,  in  t he sa me prem ises .   I t  is  

Pasek a ' s  ev id enc e t hat  one d ay  he sa w chi ldre n p l ay in g in  



 

 

his  yard a nd a s  t hey  wer e p l ay in g he s aw B[ . . . ]  a t t empt ing  

t o  k iss  K [ . . . ] ,  but  t hat  t he la t t er  was  refus i ng t o  be k iss ed.   

Not  lon g t her eaf t er,  he met  B [ . . . ]  a t  a  corner.   He was  on h is  

way  t o  t he sho p.   Pas eka req ues te d B [ . . . ]  t o  accompa ny  

h im.   On t he i r  way  he aske d B [ . . . ]  i f  he is  do ing s i l ly  t h ings  

wi t h  K [ . . . ]  t o  which B [ . . . ]  rep l ied t hat  he is  not ,  but  t hat  t he 

perso n wh o is  do ing s i l ly  t h in gs  wi t h  K [ . . . ]  is  t he accused.   

He t hen re l a t ed t he inc i de nt  t hat  occur red bet we en t he  

accus ed a nd K [ . . . ]  a t  Kwag gas t ro om .   I t  is  Paseka ' s  

ev id enc e t hat  he t hen appr oac he d t he parent s  of  t he  v ic t ims  

af t er  t h is  repor t  he got  f rom  B[ . . . ] .  

 [ 16]   Mpho Ra bi r i ,  here i naf t er  Mp ho a ls o gav e  

ev id enc e.   Her  v ers io n is  t h at  s he is  a  sh opk ee per.   The  

sho p is  s i t uated in  Paseka ' s  premis es .   I t  is  Mpho' s  

t es t imony  t hat  in  Oc tober  20 24  K [ . . . ]  came t o t he shop in  

t he com pa ny  of  tw o oth er  ch i l dre n,  K [ . . . ]  in f ormed h er  t hat  

t he accu sed i s  do i ng s i l ly  t h in gs  wi t h  t hem.   Wh en sh e  

inq ui re d wh at  she me ant  by  s i l ly  t h i ngs ,  she s t ar t e d c ry ing.   

I t  is  Mpho’s  ev id enc e t hat  not  lon g af t er  K [ . . . ]  had le f t ,  

Pasek a ar r ived a nd she re l a t ed t o  h im what  K [ . . . ]  had jus t  

sa id  t o  her.   Paseka a lso t o ld  her  w hat  B [ . . . ]  had bee n  

say in g t o  h i m ab out  a n inc i de nt  t hat  occur r ed at  

Kwa gg as t roo m  t ra in  s t at ion .    

 [ 17]   Morena M alafa ne a l so g ave ev i de nce.   His  

ev id enc e is  br ie f ly  t hat  on t he day  t he accused w as  



 

 

appr eh en de d a nd a ssa ul t ed by  me mb ers  of  t he c omm un i t y ,  

t he ch i ldr en m ent io ne d t hat  N[ . . . ]  was  a lso ra pe d by  t he  

accus ed.   The wi t ness  and Wa nlefu  we nt  t o  N[. . . ] ’ s place.   

They  return ed  wi t h  h er  a nd t hey  aske d N[ . . . ]  i f  t he ch i ldre n  

are t e l l in g t he t ru t h and N[ . . . ]  t hen s t ar t ed c ry ing.   That  

conc l ud ed M oren a Mal afan e ' s  t es t imony.    N[ . . . ]  N[ . . . ]  a lso 

gav e ev id enc e t hro ug h t he ass is t a nce of  an in t er me d iary.   

She wa s  born on 24 Ja nu ary  200 9.   She t es t if ied t hat  she 

res id ed Se bok en g an d t hat  she kno ws t he acc use d.   The 

la t t er  owns  a sa lo n at  Zone 11 a nd sh e usu al ly  cut  her  ha i r  

a t  t he sa lon.   I t  is  her  ev idenc e t hat  t he accuse d rape d her  

twice.   That  on t he f i r s t  ins tance wh en sh e w as  at  t he sa l on,  

accus ed c l ose d t he s a lo n d oor,  undr esse d h er.   He a ls o  

undr esse d.   He t he n p ut  h is  pe nis  in  her  va gi na.   I t  is  her  

t es t imony  t hat  she was  b le ed in g and t hat  a f t er  t he rape  

orde al ,  accus ed sa i d t o  her  t hat  she mus t  not  repor t  t o  

any bod y  and t hat  i f  she can d isc los e t h is ,  he is  go ing t o  t e l l  

t he peo ple t hat  he is  hav ing a  love re la t io nshi p wi t h  her.   

She t es t i f ied f ur t her  t hat  she t hen proce ed ed ho me an d  

locke d h erse l f  in  t h e b edro om.   That  she d id  not  re por t  t he  

inc id ent  bec aus e she was  af ra i d  t hat  t he f a t her  is  go ing t o  

g ive h er  a  h id i ng.    

 [ 19]   I t  is  N[ . . . ] ' s  vers ion t hat  som et ime t h ereaf t er  sh e  

was  pa ss in g t he accuse d ’ s  Salo n,  t he la t t er  ca l led her  

ins id e t he Sal on he u ndr esse d t he wi t n ess ,  t he accuse d  



 

 

also un dress ed,  put  h is  penis  in  her  pr iv ate par t  and mad e  

up an d do wn mov em ents .   I t  is  her  vers ion t hat  she was  

a lso b le edi ng o n t h is  oc cas i on.   Sh e t es t i f ied f ur t her  t hat  

t he accuse d repe ated t he w or ds  t hat  she mus t  not  repor t  

t he inc i de nt  and i f  sh e ca n t e l l  a nyb ody,  h e is  go in g t o  say  

t hat  t hey  are hav i ng an i n t imate r e la t io nsh ip,  a nd as  a  

resul t ,  she d id  not  repor t  t he inc ide nt  and she a ls o d id  not  

cons ent  t o  t he in t er cours e on b oth t hese in s tanc es .  

 [ 20]  I t  i s  her  ev id enc e t hat  t h e acc use d o nce aske d  

her  t o  accom pa ny  her  t o  h is  home b eca use h is  ch i ldre n  

wa nted t o  se e h er.   I t  is  her  t es t imony  t h at  she d i d  

acco mpa ny  t he acc use d t o  h is  p lace of  ab od e,  and w he n  

t hey  ar r ive d,  t he accus ed i n f orme d h is  wi f e  t hat  N[ . . . ] ' s 

pare nt s  are i nvo l ve d in  a n ac c id ent  a nd t hat  sh e sh ou ld b e  

acco mmo date d f or  t he n ight .   Th is  wi t ness  do es  not  

reme mb er  t he dates  of  t he inc i dent s .    

 [ 21]   I t  is  N[ . . . ] ' s  ev idence f ur t her  t hat  one day  whi ls t  

a t  home Pas eka an d W ond er  ar r ived lo ok in g f or  her  f a t her,  

wh o was  n ot  home at  t he t ime .   They  t ook  her  a lo ng an d  

wh en t hey  reac he d a cer t a in  p lac e t hey  asked t he wi t n ess  i f  

she wa s  a lso rap ed by  t he accus ed.   She rep l i ed in  t he  

af f i rmat ive.   The pol ice ar r ive d and t he accus ed w as  

ar res ted.    

 [ 22]   Samkel is i we Mm bid i  [ spel t ]  a lso t es t i f ied.   S he 

is  a  profess ion al  n urse at  Kop an on g Thuthuz ela He al t hc are  



 

 

Ce nt re .   She has  been a nurs e s ince 201 0.   I t  is her  

ev id enc e t hat  she w as  on d ut y  on 20 Oc tob er  24 a nd t hat  

she exam in ed M[ . . . ]  K [ . . . ]  T[ . . . ]  and t hat  sh e co mpl eted a  

medi ca l  f orm J88 whic h was  han de d in  as  an exhib i t  and  

marke d EX HIBIT  D.   I  in t erpose t o  s t ate t hat  K [ . . . ]  and M[ . . . ]  

w i l l  b e us ed i n t erch an ge abl y.   I t  is  Ms  Mmbid i ' s  t es t imo ny  

t hat  her  co nc lu s io n af t er  exa min in g K [ . . . ] ,  in jur ies  n oted o n  

gyn aec olo gica l  exa min at io n,  are c l e f t s  whic h are o ld  t e ars  

at  t hree a nd 10 o ' c lock ,  w hich are c ons is t ent  w i t h  g eni t a l i a  

pen et rat ion.   That  conc lu de d her  ev i de nce.    

 [ 23]   Gez ina Joha nn a Late ga n.  Here i naf t er  Lateg an,  

a lso gav e ev i de nce,  s he is  a  re g is t ere d n urse at  Ko pan on g  

He al t hcar e Ce nt re.   I t  is  her  t es t imony  t hat  she was  on dut y  

on 20 Oc tob er  202 4,  and t hat  on t h is  par t icu lar  da y  she  

exam in ed N[ . . . ]  N[. . . ] ,  t he v ic t im in  cou nt  2 .   She com plete d  

f orm J88,  w hich was  h an de d in  b y  a co nse nt  and m arke d  

EXHIBIT  E .   She not iced a c l e f t  which is  c ons is t e nt  wi t h  

pr ior  pe net rat io n,  and t hat  co nc lu de d her  t es t imo ny.    

 [ 24]   Lategan a ls o exami ne d B [ . . . ]  P [. . . ] ,  t he v ic t im in  

cou nt  3 .   I t  is  her  ev ide nce t hat  o n ex ami nat io n t her e w ere  

no in jur i es ,  but  t he a bse nce of  in jur i es  d oes  not  exc l ud e  

pen et rat ion b eyo nd t he l ab i a maj ora .    

 [ 25]  Paska Kh oza a lso t es t i f ie d h e is  a  

serge ant  in  t h e South A f r ica n po l ice s erv ices .   I t  is  h is  

ev id enc e t hat  h e rec eive d a r ep or t ,  as  a resu l t  o f  whic h h e  



 

 

proce ed ed t o  a p lac e at  Z one 11 wher e h e f oun d t he  

accus ed an d he p lace d h im un der  ar res t  and t hereaf t er  he  

t ook  h im f or  med ica l  t reatm ent  bec aus e he w as  in j ure d.     

 [ 26]   T he S tate case w as  t he n c los ed.   The acc use d  

t es t i f ied and ca l le d h is  l i f e  par t ner  as  a w i t ness .   He  

t es t i f ied t hat  he kn ows t h e t hree v i c t ims  i n  t h is  cas e.   He  

a lso kn ow s B [ . . . ] ,  Paseka,  an d Mp ho.   He d eni es  t he  

a l le gat io ns  a gai ns t  h i m.   I t  is  h is  ev id en ce t h at  Pasek a  

in f lue nce d t he v ic t ims  t o  lay  f a lse ch arge s  ag ains t  h im.   

M i r iam T hul o  a lso t es t i f ied .   She has  ch i ldr en wi t h  t he  

accus ed.   H er  ev id en ce d i d  n ot  t ake t he d efen ce ca se a ny  

f ur t her.    

 [ 27]   Eugene N deb el e  was  ca l l ed in  a  t r ia l -wi t h i n -a-

t r ia l  t o  determin e i f  M i r iam Thulo  h ad i nd ee d mad e a  

s t atement  t o  t he p ol ic e an d t hat  he s i gn ed i t  t o  conf i rm t hat  

i t  was  cor r ec t ly  recor de d b ec aus e t he S t ate w anted t o  use i t  

t o  c ross -exam ine t he w i t ness .   He t es t i f ied t hat  indee d  

Mir iam Thu lo m ade a s t ateme nt  in  Sesoth o  lan gu ag e an d  

t hat  she re duc ed i t  t o  wr i t i ng i n  En gl is h.   Thereaf t er  h e rea d  

i t  back  t o  her  a nd t he l a t t er  was  sat is f ie d t hat  i t  was  

cor rec t ly  record ed.   She t hen appe nd ed her  s ig nature o n i t .   

A f t er  t he S tate case in  t r ia l - wi t h in - a- t r ia l  w as  c los ed,  t he  

defen ce c los ed i t s  case wi t ho ut  ca l l in g a wi t ness .   The  

Co ur t  ru led t hat  t he s t atement  was  prop er ly  obta in ed an d  

read b ack  t o  t he wi t n ess  an d t hat  t hereaf t er  she app en de d a  



 

 

s ign ature,  t o  conf i rm t he cor rec tness  of  t he conte nt s ,  and  

t hat  t he s t ate was  ent i t led t o  c ross -ex ami ne t he wi t ness .    

 [ 29]   Adv  Racho t h ereaf t er  ap pl i ed f or  conv i c t ion of  

t he accus ed as  ch arg ed.    

 [ 30]   Adv  S impson a pp l ie d f or  t he d ischar ge of  t he  

accus ed,  on t he groun ds  pr inc ip a l ly  t hat  t he S tate d id  not  

succe ed t o  prov e i t s  case bey on d a reas on abl e do ubt  

aga ins t  t he accus ed.    

 The C our t  mus t  n ow eval uate t h e ev id en ce t o  

determi ne i f  t he gui l t  o f  t he accuse d has  bee n prove d  

bey ond a reas on abl e do ubt .   T he onus  of  proof  in  a  c r im inal  

case is  d i sch arge d by  t h e S tate i f  t he ev id enc e es ta bl ish es  

t he gu i l t  o f  t he ac cus ed bey ond  a re aso na ble  do ubt .   The  

t es t  was  ar t icu l a ted i n  t he cas e of  S v  Van der  M eyd en  1 99 9  

(1)  SAC R 44 7 (W)  at  449,  wher e i t  was  s t ated :  

“T he prop er  t es t  is  t hat  t he accused is  

bou nd t o  be conv ic t ed I f  t he ev iden ce  

es tabl is hes  h is  g u i l t  beyo nd a reas on ab le  

dou bt ,  and t he l og ic a l  cor o l l ary  is  t hat  he  

mus t  be acqui t t ed i f  i t  is reasona bly  

poss i b le  t hat  he mi ght  be i nn oce nt . ”  

See a ls o S v Nt se le  199 8(2)  SAC R 17 8(SC A) .   I t  has  been  

poi nted out  in  many  jud gm ents  of  t he Supreme C our t  o f  

App eal  an d other  h igh co ur t s  t hat t he t es t  is whether  t here  

is  a  reason abl e poss i b i l i t y  t hat  t he accused' s  ev id enc e may  



 

 

be t rue,  and i f  t hat  is t he case,  he shoul d be g iv en t he  

ben ef i t  o f  t he doubt  an d be ac qui t t ed.    

 [ 32]   The f o l lowin g are c omm on c aus e:  T hat  t he 

accus ed a nd t h e t hree v ic t im s ,  t o  wi t  K [ . . . ] ,  N[ . . . ]  and B [ . . . ] ,  

kno w each other  we l l .   That  t he ac cused has  a sa lo n at  

Zone 11,  Se bok eng,  a nd t hat  t he v ic t ims  a ls o res i des  at  

Zone 11.   That  t he v ic t ims  used t o  cut  t he i r  ha i rs  a t  t he 

accus ed' s  sa l on.   That  t he acc use d a nd t he s t ate wi t n esses ,  

t o  wi t  B [ . . . ] ,  Mpho a nd P asek a k no w e ach other  wel l .   That  

t he accus ed ’ s  sa lo n is  s i t uated at  Pasek a ' s  res ide nt ia l  

p lac e.   That  t he accused ’ s  res id ent ia l  p l ace is  s i t uate d at  

Kan an a whic h is  f ar  f rom wher e t he sa lon is  s i t uated.    That  

t he accus ed ,  a t  on e s tag e ,  own ed a por t a b le i n f la t ab l e  

swim min g po ol .    

 [ 33]   Point s  in  d isp ute :   Accuse d de nie s  hav in g ha d  

sexu al  in t erco urse w i t h  t he t hree v ic t ims  in  t h is  mat t er.    

 [ 34]   The cour t  is  deal i ng wi t h  ev id enc e of  ch i ldr en.   

K [ . . . ]  was  13 years  of age wh en t he inc ide nt  occur red ,  

N[ . . . ] ,  15,  and B [ . . . ]  was  10 years  of  age.   Accord in g t o  

N[ . . . ] ,  she was  a lon e wi t h  t he accus ed wh en t he two  

inc id ent s  occ ur red i ns id e t he accu sed' s  sa l on.   She is  a  

s ing l e wi t ness .   The cour t  mus t  approa ch her  ev id enc e wi t h  

c i rcums pec t io n .    

 [ 35]   I n  t erms of sec t ion 208 of  t he Cr im in al  

Proce dur e Ac t ,  i t  is  competent  f or  a  cour t  t o  conv ic t  o n t he  



 

 

ev id enc e of  a  s ing l e wi t n ess ,  how ever,  t he ev id enc e mus t  

be c le ar  an d sat is f ac tory  in  a l l  mater i a l  resp ec t .   See Rex v  

Moko en a 19 32 OP D 79  at  80 a nd R ex v  Moko en a  19 56 (3)  

SA 81 (AA)  at  85 .    

[ 36]   I n  t he case of  S v  Saul  1 981 (3)  SA 1 72 (A) ,  a t  

180 (e)  t o  (g) ,  i t  was  held t hat :  

“There is  no ru le  of  t humb or  f ormul a t o  

app ly  wh en i t  comes t o  cons id erat io n of  

t he s ing le w i t ness .   The t r ia l  jud ge wi l l  

wei gh t he e v id enc e,  wi l l  co ns id er  i t s  

mer i t s  and d em er i t s ,  and hav i ng d one so ,  

w i l l  dec i de w heth er  i t  is  t rus twor t hy  and  

wh ether,  desp i t e  t he f ac t  t hat  t here are  

shor t com in gs  or  d efec t s ,  or  

cont rad ic t ions  in  t he t es t imony,  he is  

sat is f ied t hat  t he t ru t h has  been t o ld .   

The caut ion ary  ru le  re fer red t o  by  De 

V i l l ie rs  JP  in  1932 may  be a gui de t o  a 

r ight  dec is io n,  but  i t  does  not  mean t hat  

t he ap pea l  mus t  succe ed i f  any  c r i t ic ism,  

ho wev er  s len der,  o f  t he wi t ness es '  

ev id enc e were we l l  f ound ed.   I t  has  been  

sa id mor e t han onc e t hat  t he exerc ise of  

caut io n mus t  not  be a l lo we d t o  d isp la ce  

t he exerc is e of  comm on se nse. ”    



 

 

[ 37]   I n t he case of  Woj i  v  Santam Insura nce Com pa ny  

(Ltd)  198 1 (1)  SA ,  1 020 (A) ,  a t  pa ge 1 02 8,  t he Su prem e  

Co ur t  o f  Appeal  s t a ted t h at  t o  ensure t hat  t he ev i de nce of  a  

ch i ld  c an be re l ie d up on,  a  c our t  mus t  b e sat is f ie d t hat  t he  

ev id enc e is  t rus twor t h y.   The cour t  note d f ac tors  w hic h mus t  

be t ake n i n t o acc ou nt  in  or der  t o  d etermi ne i f  t he ev id enc e  

is  t rus twor t hy,  and i t  was  h eld as  f o l l ows . :  

“T rus twor t h i ness  d ep en ds  on f ac tors  su ch  

as  t he  ch i ld ' s  po wer  of  observ at ion,  h is  

po wer  of  recol lec t io n,  and h is  pow er  of  

nar rat io n on t he spec i f ic  mat t er  t o be 

t es t i f ied.   I n  each ins tance,  t he capac i t y  

o f  t he par t icu lar  ch i ld  has  t o  be 

inves t ig ated.   His  ca pac i t y  o f  obs ervat i on  

wi l l  de pe nd  o n wh ether  he a pp ears  

in t e l l i gent  e no ug h t o  obs erve .   W h ether  

he has  t he capac i t y  o f recol lec t io n wi l l  

dep en d ag ai n on w heth er  he h as  

suf f ic ient  years  of  d i sc ret io n t o  rem em ber  

wh at  occurs .   Whi l e  t he ca pac i t y  t o  

und ers tan d t he ques t io n put ,  and t o  

f rame and ex press  in t e l l i ge nt  answers ,  

t here are f ac tors  as  we l l  whi ch t he co ur t  

wi l l  t ake i n t o acc ou nt  in  asse ss in g t he  

ch i ld  t rus tw or t h in ess  i n  t he wi t ness  box .   



 

 

Do es he a pp ear  t o  be h on es t?  I s  t here a 

consc i ous ness  of  t he d ut y  t o  spe ak  t he  

t ru t h?  Then a lso,  t he nature of  t he  

ev id enc e g iven by  t he ch i ld  may  be of  a  

s impl e k ind a nd ma y  re la t e t o  a subjec t  

mat t er  c lear ly  wi t h in  t he f ie ld  of  i t s 

und ers tan din g an d in t eres t ,  and t he  

c i rcumsta nces  ma y  be such  as  prac t ic a l ly  

t o  exc lud e t he r isk  ar is i ng f rom  

sug ges t ib i l i t y.   At  t he same t ime,  t he 

dan ger  of  be l i ev in g a ch i ld  wh ere  

ev id enc e s tands  a lo ne m us t  not  be  

und er rate d. ”  

See a ls o Ph og ole v  S  37 0/202 3,  ZASCA 54,  ju dgm ent  

de l iv ere d on 9 M ay  20 25.    

 [ 38]   W i t h  regard t o  t he comp la i na nt ' s  age,  t he 

Supr eme Cour t  o f  Appe al  he l d as  f o l lo ws  in  t he case of  ICM  

v  S ,  2022 (ZASCA)  1 08:  

“The co ur t ,  cons id er in g t he ev id enc e of  a  

ch i ld ,  mus t  be sat is f ied t hat  t he ch i ld  is  

c red i b le ,  and a re l ia b le  wi t n ess .   The 

c redi b i l i t y  ab i l i t y  re la t es  t o  ho nes t y  a nd  

re l ia b i l i t y  t o  t he ch i ld ' s  cogni t iv e  ab i l i t y  

or  bra in  d ev elo pme nt .   The cogni t ive  

ab i l i t y  is  asses se d hav i ng re gard t o  



 

 

f ac tors  such as  abi l i t y  t o  e nco de ,  re t a in ,  

re t r ieve,  and reco unt  in f ormat io n,  or  an 

eve nt ,  t he in t im idat i ng a nd be wi l der i ng  

atmosp her e und er  whic h t he ch i ld  

t es t i f ied,  and b e ev alu ated i n  t he l ig ht  o f  

t he t o t a l i t y  o f  t he ev idenc e. ”  

[ 39]   I n  t he case of  S v  Kub eka  1 98 2 (1)  SA 53 4  

(W LD) ,  i t  was  hel d t hat  t he ev id enc e ou ght  not  t o  be lo oke d  

at  p iece me al  an d in  iso l a t ion.   A l l  o f  i t  should b e an alyse d  

and w eig he d t ogeth er  in  dete rmi n in g wh ether  t he s t ate has  

prove d i t s  case bey on d a reas on abl e do ubt .    

[ 40]   I t  has  been sa i d ,  in  a  numb er  of  cases ,  t hat t he 

prop er  ap pro ach in  a c r im in al  cas e is  t o  cons i der  t he t o t a l i t y  

o f  t he ev id enc e.   That  is  t o  say,  t o  exami ne t he n ature of  

t he s t ate case,  t he natur e of  t he defen ce cas e,  inc lu d in g t he  

defen ce wi t ness es ,  and t hen ask  ones el f ,  a t  t he end of a l l  

o f  t h is ,  wheth er  t he g ui l t  o f  t he a ccus ed has  b ee n  

es tabl is he d bey on d a reas on abl e do ubt .    

[ 41]   K [ . . . ] ’ s  ev idenc e is  t hat a t  t he accu sed' s  hous e  

she was  wi t h  M[ . . . ]  and B [ . . . ]  and t hat  she does  not  

reme mb er  t he others  and t hat  wh i ls t  t here t he accuse d  

ca l le d her  in t o  t he bedro om a nd ha d sexua l  in t ercours e wi t h  

her  ag ain s t  her  wi l l .    

 [ 42]   T he Cour t  ob serve d t hat  K [ . . . ] ,  t he v ic t im in  

cou nt  1 , is  an in t e l l igent  you ng g i r l ,  in t e l l ig ent  eno ug h t o  



 

 

obs erve and ha s  t he capac i t y  o f  recol lec t ion.   I  am say ing  

so be cau se,  in  re spo ns e t o  a q ues t io n,  w hat  sh e obs erve d  

in  t he accus ed be dro om,  she rep l ie d t hat  amon gs t  o t hers  

t here wer e Coc a -C ola can s .   The accused,  whi ls t  in  t he 

wi t ness  s t a nd,  co nf i rme d t h is  p or t ion of  K [ . . . ] ’ s  ev idence,  h e  

t es t i f ied t hat  he c o l lec t s  t ins  a nd meta ls  f or  re cyc l in g  

purp oses  an d t hat  h e g et s  mo ney  f or  t h is ,  a nd t h at  t here  

were t ins  of  C oca - Col a in  h is  be droo m .   K [ . . . ]  could not  

hav e see n t hese Coc a -C ola t ins  in  t he accus ed b edr oo m i f  

she was  n ever  i ns i de t h is  b edr oo m.    I t  is  cor roborated by  

t he ev i de nce of  M[ . . . ]  as  t o  what  ha pp en ed in  t h e acc use d  

bedr oo m.   K [ . . . ] ’ s  t es t imony  does  not  s t and a lo ne.   I t  is  

cor rob orate d by  t he ev id enc e of  M[ . . . ]  as  t o  what  happe ne d  

in  t he accus ed’s  b edro om.   I t  is a lso conf i rm ed by  m edic a l  

ev id enc e.    

 [ 43]   As  regar ds  co unt  1 ,  t he  ev i de nce of  K [ . . . ] ,  M[. . . ]  

and B [ . . . ]  is suff ic ient ly  cor robor at ive of  each other,  as  t o  

wh at  hap pe ne d b etwe en t h e acc use d a nd K [ . . . ] ,  as  wel l  as  

wh at  hap pen ed b etw ee n t he accus ed a nd B [ . . . ] .     

 [ 44]  K [ . . . ] ’ s t es t imony  is  t hat  t he accused  

also p en et rated her  sex ua l ly  f rom the b ack  at  

Kwa gg as t roo m t ra in  s t at ion,  wh ich is  in ac t ive.   T h is  por t ion  

of  ev ide nce is  cor ro bor ated by  B [ . . . ]  and M[ . . . ] .   These  

wi t ness es  are a ls o in  agre eme nt  t hat  a f t er t he accused ha d  

sexu al  in t erc ours e wi t h  K [ . . . ] ,  he gave t he m R 20 e ach.   



 

 

They  t hen pr oce ed ed ho me.   Paseka ’s  ev i de nces  is   t hat  

wh en B [ . . . ]  re la t ed t he i nc id ent  t hat  occur r ed at  

Kwa gg as t roo m s tat ion,  he ask ed B [ . . . ]  i f  he saw t he  

accus ed b ut t ocks  an d B [ . . . ]  rep l ied i n  t he af f i rmat ive an d  

a lso sa i d t hat  he a ls o saw t he ac cus ed ’ s  pe nis .    

[ 45]   I t  was  argu ed by  A dv  S im pso n f or  t he d efenc e  

t hat  t he ev iden ce of  K [ . . . ] ,  M[. . . ]  and B [ . . . ]  as  t o  what  

exac t ly  ha pp en ed at  t he t ra in  s t a t ion is  not  in  harm ony,  

whic h is  in d ic at ive of  t he f ac t  t hat  t he i r  vers i on i s  a  

f abr icat io n.   For  example i t  was  argued t hat  K [ . . . ]  t es t i f ied 

t hat  t he accu se d ha d ins t ruc te d M[ . . . ]  and B [ . . . ]  t o  remain  

on t he gro un d f loor  o f  t he s t at io n,  but  t hat  B [ . . . ]  t es t i f ied 

t hat  he w as  o n t he l e f t  hand s ta i rs  o f  t he br id ge k ee pin g  

guar d wh en M[ . . . ]  t es t i f ied t hat t hey  were on ,  she and B [ . . . ]  

were o n t he r ig ht  han d s ide o f  t he s t a i rs .  

[ 46]   I t  has  been sa i d ,  in  a  numb er  of  cases ,  t hat not  

every  er ror  or  cont rad ic t ion af f ec t s  a wi t ness  c redib i l i t y.   

The  cour t  mus t  dec ide i f  t he dev iat io n is  mater ia l  or  

per ip her a l .   Cont rad ic t io ns  are not  v iew ed in  iso l a t io n,  but  

as  par t  o f  t he ent i re  bo dy  of  t he ev id enc e  pr ese nted .   Se e S  

v  Mkohle  6 39/ 8 8 ZASCA 98 ,  jud gm ent  de l iv ere d on  

7 Septe mb er  19 89.   The u l t im ate g oal  is  t o  d ec i de i f  t he  

s t ate has  proven t he gu i l t  o f  t he accuse d beyo nd a  

reaso na ble d ou bt ,  despi t e  t he sh or t comi ngs  in  t h e  ev id enc e.  

[ 47]   The abov e co nt rad ic t io ns  com pla ine d of  are  



 

 

ins ig n i f ica nt  and are t o  be expec te d f rom an hon es t  but  

imper f ec t  rec ol le c t ion,  obs ervat i on a nd rec ons t ruc t i on of  t he  

ev id enc e.   They  ac tual ly  m i l i t a t e  ag ains t  a  co nspi r acy  

betw ee n K [ . . . ] ,  M[. . . ]  and B [ . . . ] .   The ev idenc e of  M[ . . . ] ,  

B [ . . . ]  and K [ . . . ]  is  age appr opr i a t e and co ns is t e nt  on core  

f ac t s .   Accused lure d t hem wi t h  a swimmi ng po ol  t o  h is  

p lac e of  res idenc e,  and war ne d t hem not  t o  t e l l  anyon e.   He 

gav e t hem mo ne y.   Disc repa nc i es  in  t he ev i de nce as  t o  t he  

exac t  dates  ar e ex pec te d f rom chi l dren and do n ot  des t roy  

t he i r  c red i b i l i t y.    

 [ 49]   B [ . . . ]  repor t  t o  Paseka is  admiss ib le  as  a f i r s t  

repor t  an d supp or t  cons is t enc y.   B [. . . ]  has  no reaso n t o  

impl ic ate t he acc use d.    

 [ 50]   I  f ind Pas eka t o  b e a n eut ra l  wi t ness .   H e is  not  

re la t ed t o  t he v ic t ims .  He only  came t o know ab out  t hese  

inc id ent s  w hen h e ask ed B [ . . . ]  i f  t he la t t er  is  do ing s i l ly  

t h ings  wi t h  K [ . . . ] ,  and i t  is  w or t h me nt ion ing t h at  K [ . . . ]  is  t he 

one w ho rep or t ed  t he inc i de nt  t o  Mpho,  t he shopke ep er.   

There is  t her efore a bso lute ly  no ev ide nc e t hat  Pasek a  

con nive d,  coach ed,  or  in f luenc ed t hes e ch i ldre n.   I  a lso f ind 

Mph o t o  be a neut ra l  w i t ness .   She is  not  re la t ed t o  K [ . . . ]  

and B [ . . . ] .   Mpho t es t i f ied t hat  K [ . . . ]  in f ormed her  t hat  t he  

accus ed is  do i ng s i l ly  t h in gs  t o  her  and wh en sh e aske d her  

wh at  she me ant  ab out  s i l ly  t h ings  sh e s tar t ed c ry in g.  

[ 51]   N[ . . . ] ’ s ev ide nce is  t hat  sh e w as  rap ed by  t he  



 

 

accus ed twic e at  h is  sa l oo n o n d i f f erent  occas io ns .   Sh e  

doe s  not  recal l  t he dates ,  but  i t  was  in  2023 an d 202 4,  and  

on on e occas i on t he accu sed m et  her  on her  way  an d  

in f orme d her  t hat  sh e mus t  acco mp any  h im t o h is  res i de nt ia l  

p lac e,  an d sh e d i d  acc om pa ny  t he accu sed t o  h is  p lac e of  

abo de.    

[ 52]   The ev iden ce of  N[ . . . ]  is  t hat  on t he two 

ins tanc es  t hat  t he accused ha d in t erco urse wi t h  her ,  he was  

pen et rat ing  h er  f rom be hin d.  

 [ 53]   K [. . . ] ’ s  t es t imony  is  t hat  a t  t he t ra in  s t a t ion,  

accus ed pe net rate d her  f rom behi nd an d t h is  vers ion is  a lso  

conf i rme d by  B [ . . . ]  and M[ . . . ] .    

 [ 54]   Another  imp or t ant  asp ec t  is  t hat  a f t er  t he 

in t erco urse w i t h  K [ . . . ]  a t  t he t ra in  s t a t ion,  an d af t er  t he  

inc id ent s  at  t he acc use d res i de nt ia l  p lac e,  t he acc use d  

gav e t hese ch i l dre n eac h R2 0.   These aspec t s  d emo ns t rate  

t hat  t he accuse d was  u s in g t he sam e mod us  o pera ndi .  

 [ 55]   Adv  S impson p lac ed mu ch em ph as is  o n t he f ac t  

t hat  N[ . . . ]  d id  not  repor t  t hat  she was  rape d in  20 23 but  in  

202 4 she ag ain go es  t o  t he accused ’ s  sa lon w here sh e was  

rape d f or  t he s eco nd t im e.   Sh e arg ue s  t h at  t h is  co nf i rms  

t hat  Pasek a in f lu enc ed t h e ch i l dre n.   I  d isagre e.   One  

inc id ent  is  a l l eg ed t o  h ave occur r ed i n  20 23 an d w as  not  

repor t e d in  202 3.   The of f ense of  ra pe h as  n o pr escr ip t io n  

per io d.   Sec t ion 59 of t he Sexual  O ff enses  Ac t  is  spec i f ic  



 

 

t hat  no in f ere nce c an b e dra wn f rom the d el ay  betw ee n t he  

commi ss io n and t he repor t in g of  t he rape.   Therefore,  t he 

del ay  in  repor t ing t he rap e  coul d not  be dec is ive in  t he  

adj ud ic at ion of  N[ . . . ] ’ s  t es t imony.  

[ 57]   Apply in g t he pr inc ip l e  in  S aul ,  Woj i  and Pho gol e  

supra ,  I  f ind t hat  N[ . . . ] ,  K [. . . ] ,  B [. . . ] ,  M[ . . . ] ,  B [ . . . ] ’ s ev idenc e  

is  re l ia b le ,  t rus tw or t hy,  an d sat is f ac tory  i n  a l l  mater i a l  

respec t .   Despi t e  t he i r  age,  t hey  were a ble t o  answ er  a l l  

que s t ions  f ra nk ly  a nd ho nes t ly.   They  are ad ama nt  t hat  t he  

accus ed is  t h e o ne wh o rap ed K [ . . . ] ,  N[. . . ]  and B [ . . . ] .   The 

ev id enc e is  suppor t e d by  medic a l  ev id enc e,  and t he  

accus ed k ne w e ach other  wel l  befor e t h is  inc id ent .   There is  

no sug ges t i on t hat  t hey  were at  log ger he ads .   I  see no 

reaso n why  t hey  can f a lse ly  inc r i m in ate t he accuse d  t o  t he 

commi ss io n of  t he of f enses .  

[ 58]   The accus ed ’ s  ev id en ce is  not  imb ue d wi t h  t he  

des i r ed c l ar i t y  o f  prec is ion.   I t  is  r idd l ed wi t h  

impro ba bi l i t ies ,  inc ons is t e nc i es ,  d isc rep anc i es ,  and is  

dev oid of  a l l  c red enc e.  

 [ 59]   T he accused is  ins in uat in g t hat  t he t hree  

v ic t ims ,  t hat  is  K [ . . . ] ,  N[. . . ] ,  B [ . . . ] ,  and t he oth er  wi t n esses ,  

t o  wi t ,  B [. . . ] ,  M[ . . . ] ,  Mpho,  w ere in f lu enc ed by  P asek a t o  lay  

f a lse char ges  a gai ns t  h im.   There is  no f orce in  t h is  

argu me nt  beca use t o  do  so,  a l l  t he t hre e v ic t ims  B [ . . . ]  and  

Mph o wo ul d hav e had t o  co nspi r e wi t h  Pas eka a bo ut  what  



 

 

t hey  w oul d say  i n  co ur t .   The v ic t ims  and M ph o a nd B [ … ]  

gav e a deta i le d and con s is t ent  acco unt .   I  f ind i t  d i f f icu l t  t o  

f a t hom that  Paseka man ag ed t o  coach t hree sep arate  

ch i ldr en,  inc lu d in g B [ . . . ]  and Mph o,  t o  g iv e suc h d eta i le d  

and c ons is t e nt  acco unt s ,  t he deta i l  a nd co ns is t en cy  in  t he  

ev id enc e of  t hese wi t n ess  d ispr oves  t h is  co ntent io n  

[ 60]   When t h e t r ia l  s t ar t ed,  t he acc use d t hrou gh h is  

Leg al  repre sentat iv e vehe me nt ly  deni ed hav i ng g iv en t he  

ch i ldr en a ny  m on ey,  but  w he n he was  i n  t he wi t ness  s t a nd,  

he ch an ged t h e t une.   He a dmi t t ed h av in g g iv en t he ch i ldre n  

mon ey  f or  recyc l ing pur pos es .   Th is  is  a mater ia l  

cont rad ic t ion.    

[ 61]   Accord ing t o  t he accu sed,  h is  h ous e is  s i t uated  at  

Kan an a,  whic h is  10 k i l omet res  f rom Zo ne 11,  Seb oke ng,  

wh ere N[ . . . ] ,  t he v ic t im in  count  2 ,  is s t ay ing.   N[ . . . ]  knows  

t he other  v ic t ims  in  t h i s  mat t er,  t hat  is  B [ . . . ] ,  K[ . . . ] ,  as  wel l  

as  M[ . . . ]  and B [ . . . ] .    She a lso knows Pa sek a and M pho.   A l l  

o f  t hem are res id i ng at .   Zone 11.   I t  is  inconcei vab le t hat  

N[ . . . ]  would opt  t o  walk  a d is t a nce of  1 0 k i lo met res  w i t h  t he  

accus ed t o  go and put  up at  t he la t t er  p lace of abod e,  and  

d id  n ot  t h ink  of  ask ing f or  acc omm od at ion at  any  of  t hese  

wi t ness es .  

[ 62]   Another  asp ec t  t hat  ra ises  ey ebr ows is  t hat  

accord in g t o  N[ . . . ] ,  accused l i ed t o  h is  wi f e ,  he t o l d  t he  

la t t er  t hat  N[ . . . ]  should b e acco mm od ated f or  t he n i ght  



 

 

bec aus e her  pare nt s  were invo l ved in  an acc i de nt .   I t  is 

aga in i nco nceiv abl e t hat  t he accus ed  dec i de d t o  l ie  t o  h is  

par t ner  a bo ut  t h is  issue,  he agai n l ied t o  h is  wi f e ,  he t o ld  

t he wi f e  t hat  N[ . . . ] ' s name is  Maseg o.   The ques t io n t hat  

f orcefu l ly  co me t o t he f ore is  why  d id  he l i e  ab out  N[ . . . ] ’ s  

nam e.   Why  d id  he f urn ish t he w i f e  wi t h  t h is  ch i ld ' s  f a lse  

nam e?  Why d i d  he ca l l  her  Mas eg o?  

[ 63]   There are some co nt rad ic t io ns  t hat  I  have  

ment io ne d ear l i er  in  t he s t ate case,  but  t hey  are not  

mater ia l  an d i t  is  wor t hy  t o  note  t hat  wher e two or  m ore  

wi t ness es  are invo l ve d,  l ike in  t he present  case,  

cont rad ic t ions  ar e inev i t a b l e.   The age of  t he v ic t ims ,  t he 

t ime t hat  have l aps ed b efore t he y  cam e t o t es t i f y,  mus t  be 

t aken in t o co ns id erat io n.  

[ 64]   The Cour t  had t h e op por t u n i t y  t o  see t he v ic t ims  

and t he wi t ness es ,  t hey  mad e a go od im press i on t o  t he  

Co ur t ,  t hey  answ ere d a l l  q ues t io ns  f rank ly  an d ho nes t ly ,  

t hey  ap pear ed t o  be h on es t  and re l ia b le.    

[ 65]   There is  no in d ic at ion of  any  m ot ive t he s t ate  

wi t ness es  may  h ave had t o  f a lse ly  i mpl ic ate t he acc use d.    

[ 66]   The s tate wi t nesses  del iver ed an im pecc abl e  

per f orm anc e in  t he wi t ness  s t an d.   I  have no rea son t o  

p lac e any  q ues t io n mark  in  t he i r  ev id enc e.    

[ 67]   The cumul at ive ef f ec t  o f  a l l  t he f ac t s  f ormed a  

netw ork  so c oh erent  i n  i t s  t ex ture t hat  t he accus ed c oul d  



 

 

not  break  t hro ug h i t .    I  f ind t hat  t he accus ed rap ed K [ . . . ]  

tw ice,  N[ . . . ]  tw ice an d B [ . . . ]  once.  

[ 68]   I t  is my  cons id ered v i ew t hat  a f t er  hav in g  

ana lyse d  a nd wei gh ed a l l  t h e ev i de nce pres ente d,  t hat  t he  

s t ate have succe ede d t o  prove i t s  case beyond a  

reaso na b le d ou bt .    

You m ay  s tan d up.   I n  t he res ul t ,  I  prono unc e t he  

f o l low ing v erd ic t :   

Co unt  1 :  Rap e,  gu i l t y  as  char ge d.    

Co unt  2 :   Rape,  gu i l t y  as  charg ed.    

Co unt  3 :  Rap e,  gu i l t y  as  char ge d.    

ACC US ED FOU ND G UILTY ON ALL C HA RGES  
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