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docum en ts ,  80  m ouses  and  cash  in  the  am oun t  o f  R3  770 .   

The  app l ican t  says  tha t  i t  was  runn ing  an  in te rne t  ca fe  a t  

the  p rem ises  and  tha t  these  i tem s  were  used  in  the  cou rse  

and  scope  o f  tha t  bus iness .  

 The  f i r s t  and  second  responden ts  say  tha t  ce r ta in  

i l lega l  d rugs  were  se ized  du r ing  the  ope ra t ion ,  bu t  s ince  the  

re tu rn  o f  those  i tem s  is  no t  sough t ,  and  i t  i s  no t  sugges ted  

tha t  those  i tem s  be long  to  the  app l ican t ,  I  need  no t  say  

any th ing  m ore  abou t  them .    

 The  bas is  fo r  the  app l ican t 's  c la im  l ies  in  the  10 

asse r t ion  tha t  the  ac t ing  m ag is t ra te  fa i led  to  app ly  h is  m ind  

to  the  m a te r ia l  p laced  be fo re  h im .  A l te rna t ive ly,  i t  i s  

con tended  tha t  the  m a te r ia l  p laced  be fo re  h im  was  

insu f f i c ien t  to  jus t i f y  the  issu ing  o f  a  sea rch  war ran t .    

 Sec t ion  14  o f  the  Cons t i tu t ion ,  1996  p rov ides  a  r igh t  

no t  to  have  one 's  pe rson  o r  p rope r ty  sea rched .   Tha t  r igh t  i s  

l im i ted  by  sec t ion  36  o f  the  Cons t i tu t ion  wh ich  s ta tes  tha t  

any  o f  the  r igh ts  in  the  B i l l  o f  R igh ts  m ay  be  l im i ted  in  te rm s  

o f  a  law  o f  genera l  app l ica t ion .    

 The  e f fec t  o f  these  p rov is ions  is  tha t  sea rches  and  20 

se izu res  o f  pe rsons  o r  p rope r ty  a re  un law fu l  un less  jus t i f ied  

in  te rm s  o f  a  law  o f  genera l  app l ica t ion .   In  th is  case ,  the  

re levan t  law  is  to  be  found  in  sec t ions  20  and  21  o f  the  

C r im ina l  P rocedure  Ac t  51  o f  1977 ,  in  te rm s  o f  wh ich  a  

sea rch  war ran t  m ay  be  issued  to  a  po l ice  o f f i ce r  who  
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es tab l ishes  a  reasonab le  be l ie f  tha t  an  o f fence  has  been ,  is  

be ing ,  o r  i s  in tended  to  be  com m i t ted  a t  pa r t icu la r  

p rem ises ,  and  tha t  i tem s  a f fo rd ing  ev idence  o f ,  o r  tha t  a re  

be ing  used  to  com m i t  the  o f fence ,  m igh t  be  se ized .  

 The  bas is  on  wh ich  the  war ran t  in  th is  case  was  

app l ied  fo r,  was  tha t  the  app l ican t 's  p rem ises ,  a t  33  M a in  

Road ,  New lands  was  be ing  used  fo r  the  pu rposes  o f  i l lega l  

gam b l ing .   The  app l ica t ion  fo r  the  war ran t  was  p laced  

be fo re  the  ac t ing  m ag is t ra te  and  was  suppor ted  by  an  

a f f idav i t  deposed  to  by  the  second  responden t ,  De tec t ive  10 

Sergean t  Renn ie .  

 The  ques t ion  in  th is  case  is  rea l ly  whe the r  tha t  

a f f idav i t  was  su f f i c ien t  to  jus t i f y  the  issu ing  o f  the  war ran t .   

I t  does  no t  m a t te r  in  m y  v iew  whe the r  one  d raws  the  

in fe rence  f rom  the  a f f idav i t  tha t  the  m ag is t ra te  fa i led  to  

app ly  h is  m ind ,  o r  s im p ly  whe the r  the  m ag is t ra te  cou ld  no t  

reasonab ly  have  issued  the  war ran t  on  the  bas is  o f  the  

in fo rm a t ion  con ta ined  in  the  a f f idav i t .   The  resu l t  i s  the  

sam e.  

 De tec t ive  Sergean t  Renn ie 's  a f f idav i t  i s  th readbare .   20 

I t  m ere ly  asse r ts  tha t  on  fou r  occas ions ,  two ,  o r  pe rhaps  

m ore ,  peop le  wen t  to  the  p rem ises  and  saw  i l lega l  gam b l ing  

tak ing  p lace  the re .   On ly  one  o f  the  ind iv idua ls ,  an  

en fo rcem en t  o f f i ce r  a t  the  Gau teng  Gam b l ing  Board ,  i s  

nam ed ,  and  he  wen t  to  the  app l ican t 's  p rem ises  on  one  
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occas ion .    

 Undercove r  agen ts ,  who  a re  no t  nam ed ,  a re  sa id  to  

have  v is i ted  the  p rem ises  on  th ree  o the r  occas ions .   Tha t  i s  

the  subs tance  o f  the  a l lega t ions  con ta ined  in  the  a f f idav i t  

suppor t ing  the  war ran t .   The  ques t ion  is  whe the r  the  m ere  

asse r t ion  tha t  i l lega l  gam b l ing  was  tak ing  p lace  a t  the  

p rem ises ,  a lbe i t  on  fou r  occas ions ,  was  su f f i c ien t  to  sa t is fy  

the  ac t ing  m ag is t ra te  tha t  De tec t ive  Sergean t  Renn ie  had  a  

reasonab le  susp ic ion  tha t  th is  was  happen ing  and  tha t  

a r t i c les  be ing  pu t  to  i l lega l  use  o r  cons t i tu t ing  ev idence  o f  10 

an  o f fence  m igh t  be  se ized .  

 A reasonab le  susp ic ion  is ,  o f  cou rse ,  a  fa i r l y  low  ba r,  

bu t  i t  seem s to  m e  tha t  i t  necessa r i l y  im p l ies  tha t  fac ts  have  

been  b rough t  to  the  app ly ing  o f f i ce r 's  a t ten t ion ,  f rom  wh ich  

a  susp ic ion  tha t  an  o f fence  is  be ing  com m i t ted  m ay  

reasonab ly  be  in fe r red .   Those  fac ts ,  i t  seem s to  m e ,  canno t  

m ere ly  be  the  ba ld  asse r t ion  tha t  the  o f fence  is  be ing  

com m i t ted  in  a  pa r t icu la r  p lace  o r  a t  a  pa r t icu la r  t im e .    

 The re  m us t  be  p r im ary  fac ts  tha t  cons t i tu te ,  pr im a  

fac ie ,  the  com m iss ion  o f  the  o f fence .   I t  was  no t  enough  fo r  20 

De tec t ive  Sergean t  Renn ie  o r  the  M ag is t ra te  to  be  in fo rm ed  

tha t  ce r ta in  o the r  pe rsons  though t  they  saw  i l lega l  

gam b l ing .  Nor  was  i t  enough  fo r  De tec t ive  Sergean t  Renn ie  

to  say  to  the  m ag is t ra te  tha t  h is  susp ic ion  was  based  on  

ano the r  pe rson ’s  sub jec t ive  conc lus ion  tha t  i l lega l  gam b l ing  
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was  tak ing  p lace .   

 W ha t  De tec t ive  Sergean t  Renn ie  was  requ i red  to  do  

was  to  acqua in t  h im se l f  w i th  wha t  exac t ly  h is  in fo rm ers  sa id  

was  happen ing  on  the  occas ions  tha t  they  v is i ted  the  

p rem ises .  Once  he  was  in  possess ion  o f  those  p r im ary  

fac ts ,  he  cou ld  then  m ake  a  judgm en t  abou t  whe the r  the  

ac t iv i t y  desc r ibed  to  h im  m igh t  reasonab ly  cons t i tu te  the  

o f fence  o f  i l lega l  gam b l ing .  

 I t  was  then  incum ben t  upon  h im  to  se t  those  p r im ary  

fac ts  ou t  in  h is  app l ica t ion  fo r  the  war ran t ,  and  to  s ta te  tha t  10 

i t  was  on  the  bas is  o f  those  p r im ary  fac ts ,  the  ac tua l  

occu r rences  w i tnessed  a t  the  p rope r ty,  tha t  he  suspec ted  

tha t  the  o f fence  was  be ing  com m i t ted .   None  o f  th is  was  

done .    

 Th is  m eans  e i the r  tha t  the  ac t ing  m ag is t ra te  cou ld  no t  

reasonab ly  have  issued  the  war ran t ,  o r  tha t  the  ac t ing  

m ag is t ra te  issued  the  war ran t  w i thou t  app ly ing  h is  m ind  to  

whe the r  the  susp ic ion  a l leged  was  in  fac t  reasonab le .   In  

those  c i rcum stances ,  the re  can  be  no  bas is  fo r  the  war ran t ,  

and  i t  m us t  be  se t  as ide .    20 

 I t  was  a rgued  tha t  bo th  the  fa i lu re  to  de le te  ce r ta in  

ph rases  in  the  app l ica t ion  fo r  the  war ran t  and  the  fa i lu re  to  

co r rec t ly  quo te  the  s ta tu te  tha t  c rea tes  the  o f fence  tha t  the  

app ly ing  o f f i ce r  suspec ted  was  be ing  com m i t ted  rendered  

the  war ran t  de fec t ive .   I  do  no t  accep t  tha t  p ropos i t ion .  





 

 

  
 





