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Introduction:

[1] In this application, the applicant seeks an order enforcing a restraint-of-trade
agreement and certain undertakings made by the first respondent at the
commencement of the parties’ employment relationship. The order sought is

to interdict and restrain the Second Respondent for a period of twelve months



from 27 April 2026 and throughout the Republic, from being employed with
the Second Respondent and/or the Third Respondent in any capacity
whatsoever; from using, disclosing or communicating the Applicant's
confidential and/or proprietary information to any person or entity, including
the Second Respondent and/or the Third Respondent, their employees,
agents or representatives; and from soliciting, canvassing or dealing with any
customer of the Applicant with whom she had contact or in relation ,to whom

she acquired confidential information during her employment.
[2] Only the First Respondent (Ms Lubbe) opposed the applic
The background and the Applicant’s case:

[3] The founding affidavit was deposed to by ony Walker, the

applicant’'s Human Resource and Compliance jve. He averred that the

applicant is a manufacturer operating i fl dlastic packaging industry,
and carries on business from Durban, KwaZulu-Natal. It operates in the

flexible packaging and plasticsgmanufa g sector, with a particular focus

on producing and supplyin sity polyethylene packaging materials and

related converting soluti@ns. manufacturing activities include extrusion,
flexographic printin@y lamination, slitting and bag converting processes,

, inter alia, the food, retail, industrial and

[4] Lubbe oyed by the applicant with effect from 3 May 2021 as Key
A ts ical Sales Manager. Prior to the commencement of her
em , Lubbe had signed a written restraint of trade and confidentiality

agreement in favour of the applicant on 28 March 2021. Lubbe was also paid
onthly “restraint of trade” fee of R3,000 as part of her remuneration
package and compensation for the existence and effect of the restraint

agreement. She handed in her resignation from the applicant on 27 April
2026.

[5] Walker contends that the Third Respondent (Richflex (Pty) Ltd) is the
applicant’s direct competitor in the flexible plastic packaging industry, and is

also an associated company within the same group structure as the Second



[6]

[7]

Respondent (Richester Foods (Pty) Ltd, and through or within whose structure
Lubbe was engaged. The Second and Third Respondents were cited because
Lubbe had taken up employment within their structure and/or business
operations. According to Walker, the Second and Third Respondents were
associated companies operating as part of the same commercial structure,
with the same directing mind, operated from the same premises, and had

overlapping personnel and communications. Thus, to the extent that the Third

from which she agreed to be restrained.

Walker further averred that the flexible pag

competitive, and that the nature of the 5 business necessarily

involved the development and pr io onfidential commercial
information, including customer § relati@hships, pricing  structures,
manufacturing methodologies, technica ications, supplier relationships,

production capabilities a oprietary operational processes within a

her position, was based in Johannesburg and
arketing department. Her role is said not to have
occupied a hybrid senior position integrating technical

and system management, compliance oversight, and

actedi\as the applicant's Systems Coordinator and was responsible for the

integrated management system across the business. To this end, it was
contended that by virtue of her role, she had direct and extensive access to
the applicant's customer identities, pricing and margin structures, sales
strategies, pipelines and market intelligence, product specifications and
technical data, proprietary food-safety and quality-management systems,

supplier relationships, and operational processes.



[8]

[9]

[10]

[11]

Walker further averred that Lubbe had unlimited access to information such
as product formulations, raw material specifications, manufacturing
processes, lamination sequencing, machinery capabilities and weaknesses,
production capacity information, customer-specific requirements, technical

tolerances, pricing and margin structures, and strategic operational limitations.

Further confidential information to which Lubbe is said to have had unlimited

access to, according to Walker, included all information about th plicant's
customers and the blends, formulations, and recipes used to pfoduce,flexible
packaging for those customers. It was averred that she e applicant's

top clients, who the relevant contacts at each client w with™Customer

complaints and their outcomes, and had full visibili audit results and
corrective action strategies for clients, including
weaknesses and risk mitigation mechanis ding to Walker, Lubbe
was placed in a position where she ac d the applicant's most confidential

information and customer connections of obpious commercial value to any

competitor or associated competitor; h e enforcement of the restraint
as sought, to mitigate agai risks to the above-mentioned confidential
information.

Walker further averredythat upon Lubbe’s resignation during April 2026, she

had specifical Im that the Second Respondent approached her

with an offe

wit me group as the Second Respondent. The applicant's attorneys
addressed correspondence to Lubbe, reminding her of her restraint-of-trade

rtakings. In the correspondence, Lubbe was afforded until 4 May 2026 to
give undertakings that she would not breach the terms of her restraint of trade
undertakings by, inter alia, taking employment with the Second Respondent or

any other competing entity.

Following further correspondence and another deadline, Lubbe responded on
6 May 2026, expressly stating that she was aware of the restraint-of-trade

undertakings. She confirmed that she had commenced employment with the



Second Respondent in its Food Safety Department with effect from 4 May
2026, and indicated to whom she directly reported. She further requested a
copy of her signed contract of employment and declined to give any

undertakings as sought by the applicant.

[12] There were further exchanges between the attorneys for the applicant, Lubbe,
and the third respondent, including additional deadlines within which Lubbe
was to provide undertakings, failing which this application would bgffaunched.
However, no such undertakings were forthcoming. It is®ag t this

background that the Court was approached with this urgen ation.
Lubbe’s opposition:

affidavits, Lubbe

pnfidentiality agreement

[13] From both the answering and supplement

does not dispute the existence of the restra
she voluntarily signed, which forme 2mployment relationship.
Lubbe further conceded that, after heg resignation, she took up employment
with the Second Respondent, with effe m 1 May 2026, as Food Safety

Management System Mg ¢ _She did not dispute that the Third

industry. She confi employment relationship with the second
respondent wa i on 8 May 2026. In its letter confirming the
termination, t @ respondent indicated that it was a ‘precautionary and
comme D ght of the circumstances brought to its attention and to

ry disputes between the parties concerned.

[14] Lu efed that she was ever employed by the third respondent, and
contended that her employment was only with the second respondent, which
Vnot a competitor. She contended that the two entities were separate
businesses, and that the fact that they shared ownership did not make them

one entity. This was so because the Second Respondent was a confectionery
manufacturer, whilst the Third Respondent was a packaging company with
separate management, operations, and activities. She denied any breach of

the restraint undertakings, since the Second Respondent was not a

competitor and, further, since she never worked for the Third Respondent.



She averred that as at the date of the hearing of the application, she was

unemployed.

[15] Lubbe denied that she occupied a strategic role involving customers and
confidential information. She contended that 98% of her tasks related to food
safety systems, and that she had limited responsibilities in sales and limited

customer management. She denied having broad access to confidential

information, or had unrestricted access to pricing, profit
product formulation. She further contended that she
customers and had no influential customer rel
customer accounts. She denied having solicitedgthe

23

any stage after the termination of the employ,

[16] To the extent that Lubbe’s appointment with t econd respondent was brief,
Lubbe denied that its termination duefto attempts to avoid restraint
proceedings. She contend t the termination was a ‘precautionary

commercial decision’ an to breach of the restraint or guilt. The
ith the Second Respondent on 8 May 2026,

urgent application moot, as the relief sought

termination of the employ

application, Lubbe had raised four preliminary points. The first
wa ed*inder the provisions of Rule 3(1) of the Rules of this Court’, which
was, thowever, and wisely so, abandoned at the commencement of the

eedings.

(i) Challenge to authority:

T Which provide;
3. Seat where proceedings must be initiated and court sittings;
(1) Unless the Judge President directs otherwise, proceedings must be
initiated at the seat of the court nearest the place where the dispute
which is subject matter of the proceedings arose."



[18] The second preliminary point pertained to Walker’s authority to depose to the
founding affidavit. Lubbe had contended that no resolution from the
applicant's board of directors was annexed to the founding affidavit, which
authorised Walker to institute and prosecute the application on the applicant's
behalf or to act on its behalf. She contended that any instruction that Walker
had given to any legal representative to act on behalf of the applicant in these

proceedings was similarly invalid.

[19] A notice in terms of Rule 7(1) of the Uniform Rules of” Coust? was
subsequently served. Lubbe specifically relied on Mini Water and
Sanitation v Clackson Power(Pty) Ltd and Anothe estioning the
authority of Walker, and with specific reference tg whet hey»was properly

authorised to instruct the applicant’s attorneys ofgie

misconceived in view of the basis of that challenge. In this case, it is the

[20] | agree with the applicant’s contentions Rule 7 challenge is

applicant’s attorneys that had institutedjand secuted the application on the

instructions of the respond alker merely deposed to the founding
affidavit, and there was po thorisation in that regard in line with
Ganes and Another v Telk ibia Ltd*, where it was held that

2 Which provides;
“7(1) Subject to the provisions of subrules (2) and (3) a power of attorney to act need
not be filed, but the authority of anyone acting on behalf of the party may, within ten days
after it has come to the notice of the party that such person is so acting, or with the leave of
the court on good cause shown at any time before judgment, be disputed, whereafter such
person may no longer act unless he satisfied the court that he is authorised to act, and to
enable him to do so the court may postpone the hearing of the action or application.”

3 (4438/2023) [2024] ZAWCHC 87; 2024 (5) SA 280 (WCC)

4 (608/2002) [2003] ZASCA 123; [2004] 2 All SA 609 (SCA); 2004 (3) SA 615 (SCA); (2004) 25 ILJ

995 (SCA).

5 At para 19



[21]

[22]

[23]

It was correctly pointed out on behalf of the applicant that the preliminary point
rested on a basic conflation, to the extent that the authority of the applicant’s
attorneys to institute and prosecute the application is not challenged. It follows

that the challenge ought to be dismissed.
(ii) Urgency.

The third preliminary point related to the urgency of the maiter. The
application was initiated on 20 May 2026. The matter initially ca fore the

Court on 19 June 2026, and was removed from the roll for,

Under Rule 38 of the Rules of this C
must in her founding affidavit, set out the rgasons for urgency; why urgent

relief is necessary; and the reasons wh requirements of the rules were

not complied with. Aligned requirements is that an applicant cannot

claim urgent relief wher e facts and circumstances of the case, it is

st be struck from the roll”.

6 See Jiba v Minister: Department of Justice and Constitutional Development and Others (2010) 31
ILJ 112 (LC) at para 18; Tshwaedi v Greater Louis Trichardt Transitional Council [2000] 4 BLLR 469
(LC) at para 11; Dynamic Sisters Trading (Pty) Limited and Another v Nedbank Limited [2023]
ZAGPPHC 709 (21 August 2023); Luna Meubel Vervaardigers v Makin and Another 1977 (4) SA 135
(W) at 136H-137F); Ntozini and Others v African National Congress and Others [2018] ZAGPJHC 415
at para 10.

"SARS v Hawker Air Services (Pty) Ltd [2006] ZASCA 51; 2006(4) SA 292 (SCA)



[24] Lubbe had contended that the urgency claimed in this case was self-created
in view of the fact that she had since terminated her employment with the
Second Respondent, thus rendering the application moot. She contended that
there was no longer any ongoing threat, breach or imminent harm to invoke
the urgent jurisdiction of the Court. She further contends that the urgency
sought was based on assumptions and speculation that she may disclose
confidential information in future, and further that no practical effect would

follow from the relief sought.

[25] The applicant contended that applications to enforce int of “trade
agreements were inherently urgent in nature. Since the ature of
urgency in such matters cannot be disputed begause ir time-bound

character, similarly, there is an obligation on thegapp

s

to protect. At the same time, it is equally acknowledged that the haste with

nt {0 satisfy the Court

that the requirements of urgency are met. Eg

an applicant must have
acted with the necessary haste to pre that the restraint sought
which an applicant approaches the coUttgis®not on its own determinative of

urgent relief.

[26] In this case, there can b bt that upon the applicant having become
aware of Lubbe’s em me ith the second respondent and the former had

not given the % gsSsought, it had, as evinced from the background set

out aboveacte e necessary alacrity. Furthermore, it can be accepted

that @ ises out of the need not only to enforce the restraint
a me Q h was not disputed in this case, but also to protect the
pro interests through the restraint. This is so because once an ex-

empl@yee is shown to have breached the restraint, one cannot seriously
v of substantial redress being available to an applicant in due course.

[27] The issue of mootness in view of the common cause fact that the employment

relationship between Lubbe and the Second Respondent was terminated as

at the hearing of this matter, will be addressed in detail further below.

However, to the extent that Lubbe had in opposition to the application

persisted with her contention that the Second Respondent was not a

competitor, or that she possessed no capacity to share or disclose any of the
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applicant’s proprietary interests, and further to the extent that the restraint
remains extant, | am of the view that there is no basis for any conclusion to be
reached that the urgency claimed in this case is self-created. The Court will

therefore treat the matter as urgent.
(iii)  Mootness:

[28] This issue arose in light of the common cause fact that the employment

relationship between Lubbe and the second respondent was te ted prior
to this matter being enrolled for a hearing. It is trite t urts not
determine academic questions or grant orders where n fect will
result. A matter that is moot falls outside the jurisdiction urt unless the

interests of justice demand otherwise?.

[29] In Normandien Farms (Pty) Limited v South
Petroleum Exportation and Exploitation=(S

\gency for Promotion of
ited and Others®, the

Constitutional Court held that mootneS$s is whgn a matter “no longer presents

an existing or live controversy’ d tha octrine was based on the notion

that judicial resources o e utilised efficiently and should not be
dedicated to advisory opMionsi@r abstract propositions of law, and that courts
should avoid deciding, matters that are “abstract, academic or hypothetical”.
The Constitutiopal™@eu owledged that mootness was not an absolute

@ f an issue, and that the overriding consideration was

bar to the just
terésts  of justice require the determination of the dispute. The

ght have; and the importance of the issue.

8 President of the Republic of South Africa v Democratic Alliance and Others (CCT159/18) [2019]
ZACC 35; 2019 (11) BCLR 1403 (CC) ; 2020 (1) SA 428 (CC); Women in Capital Growth (Pty) Ltd
and Another v Scott and Others (1193/2019) [2020] ZASCA 95 (20 August 2020) at para 15; JT
Publishing (Pty) Ltd and Another v Minister of Safety and Security and Others (CCT49/95) [1996]
ZACC 23; 1996 (12) BCLR 1599 (CC); 1997 (3) SA 514 (CC) at para 15; National Coalition for Gay
and Lesbian Equality and Others v Minister of Home Affairs and Others (CCT10/99) [1999] ZACC 17;
2000 (2) SA 1 (CC); 2000 (1) BCLR 39 (CC)

9 (CCT195/19) [2020] ZACC 5; 2020 (6) BCLR 748 (CC); 2020 (4) SA 409 (CC) at paras 47 - 50
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[30] Against the above principles, the Court appreciates that the order sought by
the applicant in this case is directly linked to a time-bound period under the
restraint of trade agreement, which was still in force. Lubbe had already
secured employment with an entity that the applicant considered a competitor,
thereby breaching the agreement. Despite requests and deadlines, she had
not given the undertakings sought. It can thus not be doubted that the

termination of the employment relationship with the second respondent was

only triggered after the application was initiated, and after Lubb refused
to give any undertakings. Clearly the application was necess over,
the fact that, in persisting with her opposition, Lubbe haa d that her

t

restraint, and that the applicant’s case was based peculation, further adds

employment with the second respondent did not con a breach of the

credence to the necessity of the application consider whether
the interdict sought is appropriate.

[31] As recently stated by the Labour Appeal urt in Downard and Others v
Hudaco Trading (Pty) Ltd

‘An interdict is app when future injury is feared. This means

that when the wr t giving rise to the injury has already occurred,

[32] Wi tioning Lubbe’s bona fides for now, the applicant cannot in these
circumstances trust that a possibility of the infringement complained of may
Ve repeated prior to the expiry period of the restraint. In my view, the
applicant is correct in pointing out that a live controversy exists. To the extent

that Lubbe disputes any breach or denies that the second respondent is a
competitor, there is a live legal issue that requires determination. There is

therefore no doubt that should the order sought be granted, this would have a

significant practical effect in relation to the proprietary interests sought to be

10 (A2025/153574; A2025/153556) [2026] ZALAC 29 (30 July 2026) at paragraph 43
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protected. | am of the view that the interests of justice dictate that the
application be determined.

The legal framework and evaluation:

[33] The principles applicable to disputes pertaining to enforcement of restraint-of-
trade agreements need no introduction. It is trite that such agreements are

generally enforceable, unless they are found to be unreasonable orgunlawful.

It is therefore for the applicant seeking enforcement to not onl blish the
existence of the contract sought to be invoked, but also t
breach thereof. Once a contract and its breach are estab
the ex-employee seeking to avoid the restraint provisio emonstrate, on
the balance of probabilities, that the restraint a mentlis unenforceable

because it is unreasonable, unlawful, and ag icy. "

[34] To the extent in this case, it was s te ehalf of Lubbe that the
applicant had not discharged its onug regarding the reasonableness of the
restraint provisions, the Labaq
(Pty)Ltd and Another’? has

Appe urt in Ball v Bambalela Bolts

‘In Reddy v Sieme ommunications (Pty) Ltd, it was held that the

reasonableness, of allrestraint could be determined without becoming

""See Experian South Ltd v Haynes and another (Experian) (48711/2011) [2012]
ZAGPJHC 105; 35 (GSJ); (2013) 34 ILJ 529 (GSJ); Reddy v Siemens
Telecommunicati 172007 (2) SA 486 (SCA); Sibex Engineering Services (Pty) Ltd v Van
Wyk and Another 9 A 482 (T) at 502 J — 503 B; See Headnote in Magna Alloys and Research
S SA 874 (A) where the following is stated:
followed in many South African judgments, that a covenant in restraint of
facie invalid or unenforceable stems from English law and not our common
law\Wwhich contains no rule to that effect. The position in our law is that each agreement
be examined with regard to its own circumstances to ascertain whether the
enfdrcement of the agreement would be contrary to public policy, in which case it would be
nforceable. Although public policy requires that agreements freely entered into should be
onoured, it also requires, generally, that everyone should be free to seek fulfilment in the
business and professional world. An unreasonable restriction of a person's freedom of trade
would probably also be contrary to public policy, should it be enforced.

Q

Acceptance of public policy as the criterion means that, when a party alleges that he is not
bound by a restrictive condition to which he had agreed, he bears the onus of proving that
the enforcement of the condition would be contrary to public policy. The Court would have to
have regard to the circumstances obtaining at the time when it is asked to enforce the
restriction. In addition, the Court would not be limited to a finding in regard to the agreement
as a whole, but would be entitled to declare the agreement partially enforceable or
unenforceable.”
2 JA 23/11) [2013] ZALAC 14; [2013] 9 BLLR 843 (LAC); (2013) 34 ILJ 2821 (LAC) at para
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embroiled in the issue of onus. This could be done if the facts regarding
reasonableness have been adequately explored in the evidence and if any
disputes of fact are resolved in favour of the party sought to be restrained.
If the facts, assessed as aforementioned, disclose that the restraint is
reasonable then the party, seeking the restraint order, must succeed, but if
those facts show that the restraint is unreasonable, then the party, sought
to be restrained, must succeed. Resolving the disputes of fact in favour of
the party sought to be restrained involves an application of th€ Plascon-

Evans rule.’

[35] The purpose of enforcing restraint provisions, as restate ex, is not to

curtail the freedom of a former employee to do the which they are
qualified, because doing so would be unreasona
interest, and therefore unenforceable on
particularly where it can be demonstrated b employee that at the time
enforcement was sought, the restrain dire
fair competition and that the restraint was) not at that time reasonably
necessary for the legitimate tectio the ex-employer’s protectable

proprietary interests,

[36] From the above priaciples, ws that in deciding whether a restraint of

trade agreementgought, to enforced, the Court must strike a balance

@

in sec the Constitution of the Republic'4.

between the a contract, and the freedom of ex-employees’ ability

and righ abour, occupation, and professional skills as protected

[37] At
v Chilwan and Others(Basson)'®, a party seeking to enforce a restraint of

of enforcement of restraint of trade is whether, as stated in Basson

ra has established protectable interests in the form of confidential
information which is of value for the carrying of business for both the ex-

employer and its competitors(i.e., trade secrets) and/or trade connections™®.

3 The Constitution of the Republic of South Africa, 1996.

4 See also Labournet (Pty) Ltd v Jankielsohn and Another (Jankielsohn) (2017) 38 ILJ 1302 (LAC) at
para 40 —41.

151993 [3] SA 742 (A) at 767 C-H. See also Backsports (Pty) Limited v Motlhanke and Another
(Backsport)(Reasons) (JA2025/091548) [2025] ZALAC 50; [2026] 1 BLLR 8 (LAC); (2026) 47 ILJ 529
(LAC)

6 See also Jankielsohn at para 41



[38]

[39]

[40]
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Against these interests, in Basson, it was further held that the questions to
consider when assessing the reasonableness of restraint of trade provisions

are;
(a) Whether such interests were being prejudiced by the other party

(b) If so, whether such interests so weigh up qualitatively and quantitatively
against the interest of the latter party that the latter should not be

economically inactive and unproductive?

(c) Whether there is another facet of public policy having o do with the
relationship between the parties, but which requises“that the restraint
should either be maintained or rejected?

Of equal relevance in the determination of €z eness is the duration of

the restraint, the reasons for the restrai phical area to which the
restraint applies, and whether the restraint s further than is necessary to

protect the interests claimed’.

To the extent that the eks final relief, it must satisfy the
requirements in that rega , it must demonstrate a clear right; an actual
or reasonably apprefended mfringement of that right; and the absence of an
adequate alter

Existenc h nt of trade and breach:
Lubbe dispute the existence of the restraint agreement and
un [ Against these undertakings, Lubbe was further paid a monthly

restraint allowance.

7 See also Kwik Kopy (SA) (Pty) Ltd v van Haarlem and Another 1999 (1) SA 472 (W) at 484E. See
also Backsport at para 28 where it was held that;

‘The enquiry into reasonableness has been refined and elaborated on in cases
such as Reddy and Basson. The enforceability of a restraint essentially hinges on
the nature of the activity that is prevented, the duration of the restraint, and the
area of operation of the restraint. In particular, the determination of
reasonableness is, essentially, a balancing of interests that is to be undertaken at
the time of enforcement and includes a consideration of ‘the nature, extent and
duration of the restraint and factors peculiar to the parties and their respective
bargaining powers and interests”

8 Setlogelo v Setlogelo 1914 AD 221 at p227.



[41]

[42]

[43]

[44]
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The nature of the restraint and undertakings is extensively covered under
Clause 2 of the agreement. Effectively, Lubbe undertook, for a period of one
year from the termination of her employment and throughout the Republic of
South Africa, not directly or indirectly to be employed by, interested in,
engaged in, or concerned with any concern manufacturing, selling or
rendering the applicant's prescribed services. She further undertook not to

solicit or deal with prescribed customers and not to use or disclose the

applicant's confidential information.

The ‘prescribed services’ are defined in clause 1.2.5 o
mean: ‘any services which are rendered by the Co

course of business carried on by it during any part of the yment Period;

p
and/or manufacturing and providing customers i nge of flexible plastic

and packaging and other related products.’

Lubbe contended that there was no breach inview of the fact that she did not
take up employment with the third respendent; which is a direct competitor of
the applicant. She further ds that since her employment with the

second respondent was b er divulged or utilised the applicant’s

confidential information, o iCited its clients. She submits that her access to

confidential informati uring her employment relationship with the applicant

was overstatg er expertise was part of her own skills and

experienc applicant’s proprietary interest.

She co t, in any event, her employment with the second respondent

breach, as the latter was not a competitor. She conceded that there
mmon ownership of the second and third respondents, but contended
e entities were distinct and separate businesses, with separate
erations, management and activities. According to Lubbe, the second
respondent is a confectionery manufacturer, importer and wholesaler, and did
not manufacture or supply flexible packaging products, which activities fell
outside of ‘Prescribed Services’ as defined in the agreement. She contended
that even if the second respondent employed her, such employment would

not trigger the restraint provisions.



[45]

[46]

[47]

[48]
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The applicant had correctly pointed out that Lubbe’s attempts at distinguishing
between the second and third respondents were indeed artificial, contrived,
and lacking in substance. Undisputed facts are that the two entities operate as
part of the same commercial structure and from the same premises.
Furthermore, they have overlapping operational
personnel/management/directorship, and communications, as well as

business activities. They also operate within the same flexible plastic

packaging sector, utilise comparable manufacturing an
processes, and compete for substantially similar categorigggpof c

requiring customised packaging solutions.

Against the comparable, overlapping and intertwined iné8s operations

between the two entities, | fail to appreciate how bbe, canfseriously contend

that they are distinct and unrelated, and tha oyment with the second

respondent could not therefore have t straint provisions, which
prohibit her employment by any con€ern rendering ‘Prescribed Services’ as

defined in clause 1.2.5 of the agreement:

The invariable conclusio king up employment with the second
respondent, albeit for a b iod, Lubbe indeed breached the restraint of
agreement. Accordin plicant had indeed established a clear right to

applicant has correctly pointed out that Lubbe’s

employm second respondent clearly created a clear and
forese to its proprietary interests, particularly given the direct
o] tion ap between the two entities.

Protectable interests:

only issue is whether, resulting from the provisions of the restraint of
trade agreement, and in the light of the specific proprietary interests identified
by the applicant, these are worthy of any protection. This Court recently, in
Vanhattan Lifting CC v Herselman and Another (Vanhatten)’, and with
reference to other authorities, summarised what constitutes proprietary
interests that are worthy of protection as follows;

19(2026/106176) [2026] ZALCJHB 206 (7 July 2026)
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“135] Confidential information would be: (a) Information received by an
employee about business opportunities available to an employer; (b)
information that is useful or potentially useful to a competitor, who would
find value in it; (c) Information relating to proposals, marketing or
submissions made to procure business; (d) information relating to price
and/or pricing arrangements, not generally available to third parties; (e)
information that has actual economic value to the person seeking to protect
it; (f) customer information, details and particulars; (g) infoaation the

employee is contractually, regulatory or statutory re

must not be public knowledge or publi
short, the confidential informati Stk

and have value.

[36] Trade conne as an interest worthy of protection would be

where the employeegh ss to customers and is in a position to build

=1 i“

d of influence, is dependent upon: (a) the duties of the

induce the customers to follow the employee to the

new hether the employee can be seen to have the ability to
% e; (b) the employee’s particular personality and skill; (c) the
frequeéncy and duration of contact between the employee and the

customer(s); (d) the nature of the relationship between the employee and

the customer(s) and in particular whether the relationship carried with it a
notion of trust and confidence; (e) the knowledge of the employee
concerning the particular requirements of the customer and the nature of
its business; (f) how competitive the rival businesses are, and (d) the

nature of the product or services at stake.

[37] The seniority of the employee concerned is also an important
consideration where it comes to evaluating the existence of a protectable

interest. The more senior the employee, the more likely it is that the
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employee would be entrenched with what can legitimately be considered to
be a protectable interest based on the above two considerations. Seniority
is not just the level of the employee in the organization of the erstwhile
employer, but also includes factors such as the length of service, position,
influence, knowledge, expertise, nature of duties, relationships and even

the particular person of the employee.”
[49] In Experian, it was further held that;

“It is trite that the law enjoins confidential information With tection.
Whether information constitutes a trade secret is a question. For
the trade

i owledge and

information to be confidential it must be capable

S

or industry, that is, it must be useful and not be
property; known only to a restricted number o a close circle; and
be of economic value to the person
Productions (Pty) Ltd v Leech and Ot
Mossgas (Pty) Ltd v Sasol Techinology

333F)"2,

ct it (see Townsend
[(4) SA 33 (C) at 53J-54B,
d [1999] 3 All SA 321 (W) at

[50] To the extent that Lub

respondent was brief, i

ployment relationship with the second
hat there is no discernible evidence
advanced by the ap had solicited its customers, nor was there
any evidence tod at indeed she had shared the applicant’s trade
secrets with ond respondent or with any other entity. The enquiry,
howeverg@@es Tt epd at that point; more specifically, it has been concluded
that L 9@ already breached the restraint by being employed by the
S gNdent, whose business and operations are intrinsically linked to
the respondent, which is a competitor.

[51] e, however, further contends that the applicant failed to identify any
genuine proprietary interest in her possession that was under threat, and
submits that enforcement was intended merely to eliminate competition rather
than to protect legitimate business interests. As to whether Lubbe was in a
position to threaten the applicant’s proprietary interest, as already pointed out

in Vanhatten, is an issue that must be assessed against a variety of factors,

20 At para 19
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including, but not limited to, her position and primary functions whilst in its

employ.

From the pleadings and amongst a variety of disputes that Lubbe sought to
raise, it does not appear to be seriously disputed that she occupied a senior
and strategically key position as Key Accounts Technical Sales Manager, and
had also acted as the applicant’'s System Coordinator. In those positions, she

ionYrequirements,

and participated in quality and operational mana processes. She
managed key customers’ accounts and tec @ tters and advised them
on material selection, product pe C packaging solutions, and

compliance requirements.

Notwithstanding her contenti that she was not the ‘sole custodian’ or

‘gatekeeper’, it was no tsputed that she had full access to

documents relevant to he s coordinator role. She had participated in
r-related functions and engaged with service
e of her employment and given her senior position, she
fidential information, trade secrets, and customer

acluding client databases, supplier information, pricing

trade secrets and customer connections, rather than whether she had
access at all. Lubbe had, however, sought to downplay her role, let alone her
access to proprietary knowledge. It is, however, significant to observe that
notwithstanding her denials in relation to her detailed exposure to any
confidential information, Lubbe does not challenge the confidential nature of
the information that she was exposed to, nor does she raise any factor that

disputes that such information has actual economic value to the applicant.
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[55] Regarding the need to protect customer connections, it is trite, emanating
from a long line of authorities, that to deserve protection, the party seeking
enforcement must establish that such connections exist, and that they are of
such a nature that the ex-employees would be able to exploit them, and
influence/induce customers to follow them to the competitor.?! Again, Lubbe
does not challenge the importance and proprietary nature of the customer

information she was exposed to, other than the extent of that exposure.

they are of such a nature that Lubbe would be able to¢€ hem to the

prejudice of the applicant.

[56] Lubbe’s mere contention that she did not deal wi applicant’s prescribed

customers, without specifically outlining whi se customers she dealt

with to dispel any customer conneciions, emphasises form over
substance. This is particularly having regardito the nature of her position,
responsibilities and engagements wit mers whilst employed by the
applicant. Indeed, her deni e light of the undisputed facts are not only

mala fide but are also fa

[57] Against the principl ut in Experian??2 and other authorities, the

S and'th ckground to this application make it apparent that
g exposed to the applicant’s proprietary knowledge and
intere ubbe had already breached the restraint by being employed
b

sh
ant factors fortify this observation.

@
[58] e first is that upon it being discovered that Lubbe was employed by the

second respondent, and before the hearing of this application, the applicant

undisputed fag

Lubbe was,. in

spondent, it is not for applicant to rely on her good faith that

ot exploit such knowledge to the applicant’'s detriment. Two

had proposed to the second and third respondents that they would consent to

21See Esquire System Technology (Pty) Ltd t/a Esquire Technologies v Cronjé and another (2011) 32
ILJ 601 (LC); Continuous Oxygen Suppliers (Pty) Ltd t/a Vital Aire v Meintjes and another (2012) 33
ILJ 629 (LC) at para 34; Rawlins and Another v Caravantruck (Pty) Ltd [1992] ZASCA 204; 1993 (1)
SA 537 (A), at 541 C-H

22 At para 21- 22
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an order preventing them from employing or engaging Lubbe during the
restraint period. This proposal was not accepted.

A second consideration is that, as at the hearing of these proceedings, Lubbe
had refused to give any form of undertaking and persisted in her incorrect
contention that the second respondent was not a competitor. In these

circumstances, it was neither incumbent upon the applicant to enquire into

the applicant and the court must be satisfied with is t
such information. Accordingly, | am satisfiedg that pplicant  has
demonstrated its proprietary interests to whic access and that

they are worthy of protection.

To the extent that Lubbe challenged the perio scope of the restraint, her
main contentions were that the com d ct of the geographical scope

and duration of the restraint

red it unreasonable and contrary to public
policy. She submitted th int went beyond what was required to
protect any legitimate prop interests, and operated primarily to eliminate
competition from her,"anpd imposed a disproportionate burden on her ability to

secure emplo e area of her expertise.

ducts to those clients nationally. Its national customers included major
retailers such as Albany Bread, Sunbake, Sasko, Woolworths, Rainbow
Chickens, and PepsiCo, to whom Lubbe was exposed during her

employment.

Weighed up qualitatively and quantitatively against the applicant’s interests,

clearly Lubbe is not prevented from being economically active and productive.
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Even from her own pleadings, it can be discerned that alternative employment
opportunities exist, including, amongst others, Food Safety Management
positions outside the flexible packaging industry, Quality Assurance and
Management positions in non-competing businesses, and any other industries

unrelated to competing flexible packaging operations.

[63] There is no basis therefore for any conclusion to be reached that the restraint
rendered her economically inactive for the period of the restraigt, as it is

confined to competing flexible packaging business or associatéd c etitive

structures, albeit for a limited period. Furthermore, the
that the restraint is merely meant to eliminate competiti
of its limited scope. Against these conclusions, it
on behalf of Lubbe that there is another facet ofgp poliy having nothing
to do with the relationship between the pa @ which requires that the
restraint should be rejected.

[64] Upon a consideration of all the factorsithe Colrt is satisfied that the applicant
is entitled to final relief as . The applicant has demonstrated a clear
right that is likely to be infri judiced, in circumstances where Lubbe
persists in her view that t ecend respondent is not a competitor. An injury

is reasonably appreh@pded should the second respondent employ her, and

[ It is view, having considered the facts and background to this application,
N’[his matter ought not to have reached this stage. Upon Lubbe’s
employment with the second respondent having been terminated, and for
whatever reason the latter had proffered, she ought to have reconsidered her
position in opposing this matter. Once that employment relationship was
terminated, Lubbe ought to have realised that she could not possibly mount a

bona fide defence genuinely based on legitimate legal grounds. This was

even more so since her opposition did not raise genuine disputes of fact



[66]

23

regarding the enforceability and reasonableness of the restraint. Furthermore,
contrary to Lubbe’s views, and in view of the contractual nature of the dispute
before the Court, the provisions of section 162(1) of the LRA find no
application. Accordingly, the ordinary principle that costs must follow the result
must apply. In my view, an award of costs of the application is deemed

appropriate.

Accordingly, the following order is made;

Order:

1. The applicant’s non-compliance with the normal time limits for service
is condoned.

2. The First Respondent’s prelipdina on the authority of the

deponent to depose to the founding affidavit is dismissed.

3. The late filing of t Respondent’s Supplementary Heads of
Argument is condage outany order as to costs.
4, The First Resp@ndent’sidefence of mootness is dismissed.

ondent is interdicted and restrained from being
he Second Respondent and/or the Third Respondent
not in any capacity whatsoever, including as proprietor,
director, shareholder, employee, consultant, contractor,

inancier, agent, representative, assistant, trustee or beneficiary of a

V rust or member of a close corporation, directly or indirectly, carry on or
be interested or engaged in or concerned with the Second

Respondent, the Third Respondent, or any company, firm, partnership,
close corporation, trust, undertaking or concern which carries on
business in competition, directly or indirectly, with the business as
carried on by the Applicant, for a period of twelve months from 27 April
2026 within the Republic of South Africa.
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The First Respondent is interdicted and restrained from using,
disclosing or communicating the Applicant's confidential and/or
proprietary information to any person or entity, including the Second
Respondent and/or the Third Respondent, their employees, agents or

representatives.

The First Respondent is interdicted and restrained from soliciting,
canvassing or dealing with any customer of the Applicant g¥ith whom
she had contact or in relation to whom she acquired colfidential
information during her employment with the Applic a period of
twelve months from 27 April 2026.

The First Respondent is ordered to pay the ts of this application on

the party and party Scale A.

Edwin Tlhotlhalemaje

Judge of the Labour Court of South Africa
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