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In the matter  between  

SETSO PROPERTY FUND (PTY) LTD Appl icant  

and 

NQOBILE FABBIORAH KUBEKA Respondent  

 
J U D G M E N T EX TEMPORE  

 

WILSON, J :  The respondent ,  Ms Kubeka,  purchased a uni t  

in  the “2[ . . . ]  F[ . . . ] ”  Sect ional  Ti t le  Scheme.  I t  appears f rom 

the papers that  she d id so as an investment  for  her  and her 20 

husband.  On inspect ing the uni t ,  Ms Kubeka not iced cer ta in 

defects which she requi red be remedi ed.   These defects 

were in the main associated wi th at t r ibutes of  the property  

that  would make i t  f i t  to rent  out  as a fu l ly  furn ished and 
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serv iced short - term renta l .  

 They were,  for  example ,  a chip in the wal l  near  the 

entrance,  a faul ty door handle,  a damaged showerhead, 

scratches on the g lass,  paint  marks present  on a bedroom 

window, and so on.  

 The sel ler  of  the proper ty represented by an agent  

who is referred to on the papers as “Cameron ”  a t tended to 

remedying the defects complained of .  Thereaf ter  on 26 May 

2025,  Ms Kubeka’s husband,  Mr Kubeka ,  inspected the 

property.  In a WhatsApp sent  to Cameron at  8pm 26 May 10 

2025,  Mr Kubeka said :  

“Looks good Cam, happy let ter  coming 

tomorrow.”  

 On 27 May 2025,  Ms Kubeka s igned a let ter  

addressed to Standard Bank which was f inancing Ms 

Kubeka’s purchase of  the property.   In  that  le t ter  Ms Kubeka 

conf i rms that :  

“The improvements  on the above property  have been 

completed in terms of  the bui ld ing agreement .   

Standard Bank can proceed to make the f inal  20 

payment . ”  

 The reference to  the bui ld ing agreement  on the let ter  

can only  be a reference in fact  to the sale agreement  that  

Ms Kubeka s igned.   On the 21  Ju ly 2025,  Ms Kubeka wrote  

to the sel ler  complain ing of  cer ta in fur ther  snags or  defects 
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in the s tate of  the proper ty.   Some of  those defects  are 

expressed in  ra ther  vague terms  –  fo r  example  that  the 

proper ty  is  not  in  “ the promised new or  hote l  ready 

cond i t ion ” .   And some are t ransparent ly  minor.  For  example  

a cracked f loor  t i le  was d iscovered in  the proper ty  a f ter  Ms 

Kubeka had s igned the le t ter  d i rect ing her  bank to  re lease 

the f inance necessary to  purchase the proper ty.  

 There were other  snags,  but  I  need not  dea l  w i th  

them in  any deta i l .   On the bas is  of  those defects  

communicated to  the se l le r  la ter  on in  Ju ly  and in  August  10 

2025,  Ms Kubeka purpor ted to  cance l  the sa le agreement .  

 The app l icant ,  Setso ,  d id  not  accept  the cance l la t ion 

and now appl ies to  me to  enforce  the sa le  agreement .   I t  i s  

common ground between the par t ies  that  i f  the defects  

l i s ted in  21 Ju ly  2025 emai l  and the emai ls  that  fo l lowed i t  

were mater ia l  in  the sense that  they went  to  the root  o f  the 

sa le agreement ,  then Ms Kubeka had the r ight  to  cancel  

and the appl ica t ion must  be d ismissed.   Conversely,  i f  

those defects  were not  mater ia l ,  they d id  not  go to  the root  

o f  the cont ract ,  and the appl icat ion must  be granted .  20 

 I t  seems to me that  the defects  compla ined of  on 2 1 

Ju ly  2025 and thereaf ter  were no more than minor  snags.  

On the i r  face they p la in ly  d id  not  go to  the root  o f  the 

cont ract .   Counse l  fo r  Ms Kubeka asked me in  her  

submiss ions to  t ry  and see th ings f rom Ms Kubeka ’s  
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perspect ive .  Subject ive ly,  i t  was argued ,  those defects  

were impor tant  to  Ms Kubeka.  

 That  is  o f  course not  the test .   The tes t  is  whether  

the defects  were ob ject ive ly  so impor tant  as  to  go to  the 

root  o f  the agreement .   But  even i f  that  were not  the test ,  

the ev idence is  in  fact  that  Ms Kubeka herse l f  d id  not  

regard the defects  as par t icu lar ly  impor tant .  

 I f  she d id ,  she would not  have s igned what  her  

husband refers to  as a  happy le t ter  on 27 May 2025,  

author is ing Standard Bank to  re lease the f inance 10 

necessary to  purchase the proper ty.  No reasonable person 

who genuine ly  be l ieved that  a  proper ty  they were about  to  

purchase was ser ious ly  defect ive  would author ise  a  

f inancing bank to  make a payment  necessary  to  complete  

the sa le agreement .  The fact  that  Ms Kubeka d id  so c lear ly  

ind icates not  on ly  that  the defec ts  she now re l ies  on are  

not  mater ia l ,  but  that  she d id  not  th ink at  the t ime she 

s igned the le t ter  that  there were any mater ia l  d efects  a t  

the proper ty.   

 I t  was suggested in  argument  –  and there is  an echo 20 

of  th is  on the papers  –  that  Ms Kubeka was induced to  s ign 

27 May 2025 happy le t ter  by the se l le r ’s  misrepresentat ion 

that  the defects  had been cured.  However,  the facts  do not  

bear  th is  out .   I t  i s  p la in  on a conspectus of  a l l  the  facts  

that  Ms Kubeka d id  not  re ly  on the se l le r ’s  representat ion 
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that  the defects  had been remedied.   She in  fact  re l ied on 

an inspect ion conducted by Mr Kubeka,  the even ing before 

she s igned the happy le t ter.   In  those c i rcumstances,  even 

i f  there was a misrepresentat ion i t  was nei ther  mater ia l  to  

Ms Kubeka ’s  dec is ion to  s ign the happy le t ter,  nor  a  

representat ion actua l ly  made by the se l le r.  

 There is  no other  defence ra ised in  the answer ing 

aff idav i t  to  the c la im to  enforce the sa le agreement .   I  

shou ld note that  the app l icant  takes issue wi th  the la teness 

of  the answer ing aff idav i t ,  the fact  that  i t  i s  not  proper ly  10 

commiss ioned,  and the fact  that  i t  i s  not  accompanied by 

an appl icat ion for  condonat ion .  

 In  v iew of  the conc lus ions to  which I  have come,  i t  

was p la in ly  in  the in terest s  of  just ice  that  I  t reat  the 

answer ing a ff idav i t  as  hav ing been proper ly  deposed to  

and f i led ,  and that  I  had fu l l  regard to  i ts  contents .   I  have 

had such regard,  but  the appl icat ion must  never the less in  

my v iew succeed.    

 For  a l l  o f  those reasons there  wi l l  be an order  in  

te rms of  the dra f t  handed up by  the appl icant ’s  counse l  20 

which I  have s igned,  dated and marked X.   

 

 

WILSON, J 
JUDGE OF THE HIGH COURT  

27 August 2026



 

 

 


