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p r inc ipa l ly  in  d ispu te  is  whe the r  the  ind iv idua l  who  en te red  

in to  the  loan  ag reem en ts  on  beha l f  o f  the  Trus t ,  the  f i r s t  

responden t ,  M r  Van  Hou ten ,  was  au tho r ised  to  do  so  on  the  

Trus t 's  beha l f .    

 W hen  he  en te red  in to  the  va r ious  loan  ag reem en ts  M r  

Van  Hou ten  war ran ted  tha t  he  was  du ly  au tho r ised  to  do  so  

on  beha l f  o f  the  Trus t .   In  h is  answer ing  a f f idav i t ,  suppor ted  

by  con f i rm a to ry  a f f idav i ts  f rom  the  o the r  t rus tees ,  M r  Van  

Hou ten  now  says  tha t  he  was  no t  so  au tho r ised .   These  two  

con t rad ic to ry  asse r t ions  lead  to  wha t  was  desc r ibed  in  the  10 

case  o f  M ora i t i s  Inves tm en ts  v  M on t ic  Da i ry  (P ty )  L td  2017  

(5 )  SA 508  (SCA) ,  as  a  “s ta rk  ques t ion ” .   The re ,  Jus t ice  

Wa l l i s ,  w r i t ing  fo r  a  unan im ous  cou r t ,  posed  the  ques t ion  as  

fo l lows :  Why should we believe that the trustee was lying when 

he signed the loan agreements but telling the truth in his affidavit? 

(Moraitis, para 33).  

 The  sam e ques t ion  a r ises  he re .   W hy  shou ld  a  cou r t  

be l ieve  tha t  M r  Van  Hou ten  was  no t ,  a f te r  a l l ,  du ly  

au tho r ised  to  en te r  in to  the  va r ious  loan  ag reem en ts  by  the  

o the r  t rus tees ,  he  hav ing  s igned  a  la rge  quan t i ty  o f  20 

docum en ta t ion  war ran t ing  tha t  he  is  so  au tho r ised .   In  o rde r  

to  answer  tha t  ques t ion ,  i t  wou ld  have  been  incum ben t  upon  

the  Trus t  and  i t s  t rus tees  to  se t  ou t  the  c i rcum stances  

under  wh ich  au tho r i ty  f lowed  th rough  them  to  M r  Van  

Hou ten  in  the  o rd ina ry  cou rse  and  scope  o f  the  Trus t 's  
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bus iness  and  why,  on  each  ind iv idua l  occas ion  tha t  he  

s igned  the  va r ious  loan  ag reem en ts ,  tha t  au tho r i ty  was  

absen t .   Such  a  ve rs ion  is  en t i re ly  absen t  f rom  the  Trus t 's  

answer ing  a f f idav i t .  

 Bu t  i t  ge ts  worse .  The  t rus tees  them se lves ,  ove r  

ex tended  pe r iods ,  s igned  va r ious  ag reem en ts  where  they  

bound  them se lves  on  as  su re t ies  fo r  the  Trus t 's  

pe r fo rm ance  under  the  va r ious  loan  ag reem en ts .   No t  eve ry  

t rus tee  s igned  as  a  su re ty  in  respec t  o f  eve ry  t ransac t ion ,  

bu t  enough  o f  the  t rus tees  s igned  enough  o f  the  su re tysh ips  10 

to  ra ise  the  ques t ion  o f  how,  i f  they  d id  no t  au tho r ise  the  

dec is ions  to  incu r  the  indeb tedness  under  the  va r ious  loan  

ag reem en ts  fo r  wh ich  they  s tood  as  su re ty,  the  t rus tees  

cam e to  s ign  the  su re tysh ip  ag reem en ts  in  the  f i r s t  p lace .   

Tha t  i s  no t  exp la ined  in  the  answer ing  a f f idav i t  e i the r.  

 Fu r the rm ore ,  on  30  M arch  2012 ,  a l l  the  t rus tees ,  tha t  

i s ,  each  one  o f  the  f i r s t  to  fou r th  responden ts ,  s igned  a  

reso lu t ion  au tho r is ing  M r.  van  Hou ten  to  be ,   

"nom ina ted  to  rep resen t  the  Van  Hou ten  

P roper t ies  Trus t  and  be  au tho r ised  to  s ign  20 

a l l  docum en ta t ion  pe r ta in ing  to  any  

t ransac t ion  w i th  rega rd  to  the  t rus t . "   

 Tha t  docum en t  was  d isc losed  in  rep ly,  bu t  i t s  

ex is tence  is  no t  exp la ined  o r  con tex tua l ised  a t  a l l  by  the  

responden ts .  The  docum en t  adds  to  the  m oun ta in  o f  
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docum en ta ry  and  c i rcum stan t ia l  ev idence  wh ich  leads  to  the  

conc lus ion  tha t  M r  Van  Hou ten  was  in  fac t  au tho r ised  to  

en te r  in to  the  va r ious  loan  ag reem en ts  upon  wh ich  the  f i r s t  

app l ican t  now  seeks  to  co l lec t .  

 To  pu t  i t  ano the r  way,  on  the  M ora i t i s  case ,  espec ia l l y  

on  a  conspec tus  o f  pa rag raphs  32  and  33  o f  tha t  dec is ion ,  a  

t rus t  wh ich  seeks  to  res is t  l iab i l i t y  fo r  the  pe r fo rm ance  o f  an  

ob l iga t ion ,  on  the  bas is  tha t  the  ob l iga t ion  was  incu r red  

unau tho r ised  by  one  o f  i t s  t rus tees ,  m ay  no t  s im p ly  issue  a  

ba re  den ia l  o f  au tho r i ty.   I t  m us t  exp la in  the  c i rcum stances  10 

under  wh ich  au tho r i ty  i s  usua l ly  g iven ,  and  i t  m us t  

con tex tua l ise  the  c i rcum stances  under  wh ich  the  t rus tee  

whose  au tho r i ty  i s  den ied  pu rpo r ted  to  possess  au tho r i ty  

they  d id  no t  have .   A t rus t  tha t  does  no t  do  tha t  runs  the  

r isk  in  app l ica t ion  p roceed ings  such  as  those  p resen t ly  

be fo re  m e  o f  hav ing  i t s  den ia l  o f  au tho r i ty  re jec ted  as  fa r -

fe tched  and  un tenab le .    

 In  m y  v iew,  fo r  a l l  the  reasons  I  have  g iven ,  the  

responden ts ’ den ia l  o f  M r  Van  Hou ten 's  au tho r i ty  to  en te r  

in to  the  va r ious  ag reem en ts  is  s ta rk ,  fa r - fe tched  and  20 

un tenab le .  I t  fa l l s  to  be  re jec ted  on  the  o rd ina ry  p r inc ip les  

app l icab le  to  app l ica t ions  fo r  f ina l  re l ie f .   

 The re  were  a  num ber  o the r  po in ts  ra ised  in  the  

answer ing  a f f idav i t .   M r  Bh im a ,  who  appeared  fo r  the  

responden ts ,  qu i te  w ise ly  dec l ined  to  p ress  them .   A l though  
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the  responden ts  do  no t  abandon  them ,  they  a re  

t ransparen t ly  w i thou t  m er i t .   The  f i r s t  po in t  i s  tha t  i t  i s  sa id  

to  be  unc lea r  on  the  No t ice  o f  M o t ion  wh ich  o f  the  two  

app l ican ts  seeks  to  en fo rce  the  ob l iga t ions  owed  under  the  

loan  ag reem en t .   I t  i s  p la in ,  on  a  conspec tus  o f  the  papers ,  

tha t  i t  i s  the  f i r s t  app l ican t  to  whom  the  ob l iga t ion  is  owed  

and  the  f i r s t  app l ican t  to  whom  paym en t  is  due .   Any  o the r  

in te rp re ta t ion  o f  the  papers  tha t  seeks  to  c rea te  an  

am b igu i ty  is  to r tu red  and  un tenab le .   

 I t  was  then  a l leged  tha t  ac t ion  to  co l lec t  on  the  loan  10 

ag reem en ts  was  con t ra ry  to  an  under ly ing  unders tand ing  

be tween  the  pa r t ies ,  tha t  execu t ion  o f  the  loan  ag reem en ts  

wou ld  no t  fo l low  upon  a  s ing le  o r  a  sm a l l  num ber  o f  ac ts  o f  

de fau l t ,  tha t  essen t ia l l y  wha t  was  ag reed  be tween  the  

pa r t ies  was  som e so r t  o f  revo lv ing  loan  fac i l i t y,  and  tha t  the  

p resen t  ac t ion  is  in  b reach  o f  tha t  unders tand ing .   

Un fo r tuna te ly,  the  under ly ing  unders tand ing ,  i f  i t  ex is ts ,  has  

no t  been  p leaded ,  and  the  fac ts  g iv ing  r ise  to  the  

unders tand ing  have  no t  been  se t  ou t  in  the  answer ing  

a f f idav i t .    20 

 The  loan  ag reem en ts  and  the  le t te rs  o f  g ran t  

em body ing  them  a re  in  w r i t ing  and  a t tached  to  the  found ing  

a f f idav i t .  In  those  c i rcum stances ,  the  m ere  m en t ion  o f  an  

under ly ing  unders tand ing  is  no t  su f f i c ien t  to  c rea te  a  

d ispu te  tha t  wou ld  p reven t  m y  g ran t ing  f ina l  re l ie f  o f  the  
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na tu re  the  app l ican ts  seek .    

 I t  was  then  sugges ted  tha t  the  iden t i t y  o f  the  deb to r  

under  the  su re tysh ips  s igned  by  the  va r ious  t rus tees  is  

unc lea r.   The  m os t  cu rso ry  g lance  a t  the  f i r s t  page  o f  each  

o f  the  su re tysh ips  pu ts  pa id  to  tha t  sugges t ion .   The  deb to r  

is  desc r ibed  as  the  t rus tees  o f  the  t rus t ,  wh ich  is  the  

app rop r ia te  fo rm .   

 I t  was  then  sugges ted  tha t  the  p roper ty  aga ins t  wh ich  

the  app l ican ts  seek  to  execu te  is  res iden t ia l  in  na tu re ,  and  

tha t  as  a  resu l t ,  Ru le  46A o f  the  ru les  o f  th is  cou r t  and  the  10 

va r ious  under ly ing  lega l  p r inc ip les  con t ro l l ing  execu t ion  

aga ins t  res iden t ia l  p rope r ty  have  app l ica t ion .   Tha t ,  too ,  i s  

an  em pty  de fence .   No  p r im ary  fac ts  a re  se t  ou t  in  the  

answer ing  a f f idav i t ,  wh ich  a re  capab le  o f  g round ing  the  

sugges t ion  tha t  any  o f  the  p roper ty  aga ins t  wh ich  the  loans  

a re  secu red  is  res iden t ia l .   In  rep ly,  fac ts  a re  pu t  up  wh ich  

dem ons t ra te  the  p rope r ty  is ,  in  fac t ,  com m erc ia l .   Ru le  46A 

p la in ly  does  no t  app ly.   

 I t  was  f ina l ly  sugges ted  tha t  one  o f  the  le t te rs  o f  

g ran t  re fe r red  to  in  the  papers  as  B929  d id  no t  c rea te  any  20 

l iab i l i t y  on  the  Trus t 's  beha l f .   Tha t  de fence  appears  to  be  a  

ra the r  oppor tun is t ic  a t tem pt  to  se ize  on  the  fac t  tha t  the  

o r ig ina l  o f  the  le t te r  o f  g ran t  canno t  be  found .  The  app l ican t  

pu t  up  a  t rue  copy  o f  i t .   Ins tead  o f  d ispu t ing  the  

au then t ic i t y  o f  the  t rue  copy,  a  ba re  den ia l  tha t  i t  gave  r ise  





 

 

 




