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10 PAUL'S HOMEMADE (PTY} LTD 

and 

App l icant 

LET'S DO ICE CREAM AND OTHERS Respondents 

J U D G M E N T EX TEMPORE 

WILSON J : In this matter, the app l icant approaches me to 

make an award issued by Mr Aucamp , sitting as an 

arbitrator, made an order of th is court. That award was for 

the payment of approximately R62 000 , be ing the 

respondent's share of arbitration fees due in terms of an 

20 arbitrat ion in it iated by the app l icant under a franch ise 

agreement between the parties. 

When the applicant first referred the d ispute to 

arbitrat ion , the respondent sought to object to the 

arbitrator's jurisdict ion on the bas is that the arb itrator had 

no power to determine certa in matters of importance to the 

099928/2024_26082026 I jhk 



  JUDGMENT 
 
 

099928/2024_26082026 / jhk 
  

2 

responden ts  and  a rgum en ts  the  responden ts  w ished  to  

m ake  a r is ing  under  the  Consum er  P ro tec t ion  Ac t  68  o f  2008 .  

 The  responden ts  took  a  fa i r l y  uncom prom is ing  v iew,  

in  tha t  they  dec l ined  even  to  pay  the  sha re  o f  the  fees  tha t  

they  wou ld  have  been  requ i red  to  pay  under  the  a rb i t ra t ion  

ag reem en t .   In  o rde r  to  add ress  tha t  s tance ,  the  app l ican t  

app l ied  to  the  a rb i t ra to r  fo r  a  ru l ing  on  30  Sep tem ber  2022 .   

The  a rb i t ra to r  pu rpo r ted ,  in  response  to  tha t  app l ica t ion ,  to  

app ly  C lause  5 .2  o f  the  AFSA Dom es t ic  Ru les  fo r  Exped i ted  

A rb i t ra t ion ,  wh ich  en t i t les  the  a rb i t ra to r  to  exc lude  f rom  10 

a rb i t ra t ion  any  pa r ty  tha t  has  no t  pa id  the i r  sha re  o f  the  

a rb i t ra t ion  fees .   Hav ing  so  o rde red ,  the  a rb i t ra to r  then ,  on  

19  Oc tobe r  2022 ,  g ran ted  the  app l ican t  an  o rde r  fo r  the  

paym en t  o f  the  responden ts ’ sha re  o f  the  a rb i t ra to r 's  fee .   

Tha t  award  is  now  sough t  to  be  m ade  an  o rde r  o f  cou r t .    

 The  responden ts  opposed  the  app l ica t ion  to  m ake  the  

award  an  o rde r  o f  cou r t  on  the  bas is  tha t  the  power  the  

a rb i t ra to r  pu rpo r ted  to  exe rc ise  on  30  Sep tem ber  2022  was  

in  fac t  no  power  a t  a l l .  The  responden ts  say  tha t  the  

a rb i t ra t ion  ag reem en t  and  the  re fe r ra l  to  a rb i t ra t ion  bound  20 

the  pa r t ies  on  to  AFSA 's  Dom es t ic  A rb i t ra t ion  Com m erc ia l  

Ru les  –  no t  to  the  Exped i ted  Ru les .   Th is  is  a lso  reco rded  in  

Pa rag raph  2  o f  the  a rb i t ra to r 's  19  Oc tobe r  2022  award .   

 The re  is  no  se r ious  d ispu te  tha t  the  19  O c tober  2022  

award  was  g ran ted  in  the  responden ts ’ absence ,  the  
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responden ts  hav ing  been  exc luded  f rom  pa r t ic ipa t ion  in  tha t  

leg  o f  the  a rb i t ra t ion  in  te rm s  o f  the  a rb i t ra to r 's  30  

Sep tem ber  2022  ru l ing .   The  responden ts  com p la in  tha t  the  

power  to  exc lude  them  f rom  tha t  leg  o f  the  a rb i t ra t ion  

a r ises ,  i f  i t  a r ises  a t  a l l ,  under  C lause  5 .2  o f  the  Exped i ted  

Ru les ,  no t  the  Com m erc ia l  Ru les ,  and  tha t  i s  was  the  

Com m erc ia l  Ru les  ra the r  than  the  Exped i ted  Ru les  tha t  

were  inco rpo ra ted  in to  the  a rb i t ra t ion  ag reem en t .  

 In  the  absence  o f  c lause  5 .2  o f  the  Exped i ted  Ru les ,  

the  responden ts  say,  the  a rb i t ra to r  had  no  ju r isd ic t ion  to  10 

exc lude  them  f rom  the  leg  o f  the  a rb i t ra t ion  lead ing  up  to  

h is  19  Oc tober  2022  award .   The  a rb i t ra to r  hav ing  no  

ju r isd ic t ion ,  the  responden ts  say,  h is  award  shou ld  be  

t rea ted  as  vo id .    

 The  app l icab le  Suprem e Cour t  o f  Appea l  au tho r i ty  in  

th is  case  d raws  a  d is t inc t ion  be tween  vo id  and  vo idab le  

awards  (see  Vidavsky  v  Body  Corpo ra te  o f  Sunn ingh i l l  V i l las  

2013  (6 )  SA 345  (SCA) ,  pa rag raph  15 ) .  An  award  m ade  in  

the  absence  o f  any  ju r isd ic t ion  to  m ake  i t ,  whe the r  in  te rm s  

o f  the  A rb i t ra t ion  Ac t ,  the  a rb i t ra t ion  ag reem en t  o r  the  ru les  20 

the  pa r t ies  ag reed  to ,  wou ld ,  in  m y  v iew,  be  an  award  tha t  

i s  vo id  f rom  the  ou tse t  and  no t  m ere ly  vo idab le  on  

app l ica t ion .  I  th ink  i t  a lso  fo l lows  tha t ,  s ince  the  Exped i ted  

Ru les  were  o f  no  app l ica t ion  to  the  re fe r ra l  m ade  in  th is  

case ,  the  power  to  exc lude  one  o f  the  pa r t ies  o r  any  o f  the  
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part ies from the arb itrat ion for non-payment of the 

arbitrator's fees does not form part of the su ite of powers 

that the arb itrator was entitled to exercise. 

The 19 October 2022 award was made d i rectly as a 

result of the 30 September award , wh ich the arbitrator had 

no jur isdiction to ma ke . I t h in k it follows log ically that i f the 

arbitrator has no jurisdic t ion to exclude one of the part ies 

from the proceed ings before h im but nonetheless does so 

and then makes an second award in the i r absence, that 

10 second award is also beyond the arbitrator's jurisd iction. In 

those c i rcumstances , I am requ i red to t reat the second 

award as void. If the award is treate d as vo id , i t cannot be 

made an order of this court. 

For the reasons I have g iven , I conclude that the 19 

October 2022 award is void and may not be made an order 

of COLI rt. 

Accord ingly, I will ma ke the follow ing order. 

1. The applicat ion is d ismissed. 

2. The appl icant will pay the costs of the appl icat ion , 

20 inc luding the costs of counsel , wh ich may be taxed on 

Scale B. 
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WILSON, J 

JUDGE OF THE HIGH COURT 
26 August 2026 



 

 

 




