
1 JUDGMENT 

IN THE HI GH COURT OF SOUTH AFRICA 

GAUTENG DIVISION. JOHANNESBURG 

CASE NO: 092448/2023 

DATE: 26.08.2026 

DELETE WHICHEVER IS NOT APPLICABLE 
(1) REP ORTABLE: NO 
(2) OF INTEREST TO OTHER JUDGES: NO 
(3) REVISED 

In the matter between SIGNATURE DATE 26 August 2026 

10 AS HLEY ZWART App li cant 

and 

INDUSTRIAL DEVELOPMENT CORPORATION Respondent 

J U D G M E N T EX TEMPORE 

WILSON J : The appl icant, Mr Zwart , seeks to rescind an 

order granted by my s ister, S iwendu J , on 

27 February 2024 , requiring him to pay certain monies to 

the respondent , the Industrial Development Corporat ion , in 

20 terms of an agreement he s igned, guaranteeing the 

repayment of a loan by a company known as Ubergruvi CC , 

which I understand from the papers was run by his brother 

in Cape Town unt il h is brother d ied. 

After Mr Zwarts' brother died, he took over the 

company and found that it was not profitable. As a result of 
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the  s ta te  o f  the  com pany,  M r  Zwar t  dec ided  to  p lace  i t  under  

vo lun ta ry  l iqu ida t ion  in  2017 .  The  l iqu ida t ion  o f  Uberg ruv i  

was ,  under  the  te rm s  o f  i t s  loan  ag reem en t  w i th  the  

Indus t r ia l  Deve lopm en t  Corpo ra t ion ,  an  ac t  o f  de fau l t  wh ich  

en t i t led  the  Indus t r ia l  Deve lopm en t  Corpo ra t ion  to  cance l  

the  ag reem en t  and  sue  fo r  the  fu l l  ou ts tand ing  ba lance  o f  

the  loan .   Fo r  wha teve r  reason ,  the  Indus t r ia l  Deve lopm en t  

Corpo ra t ion  d id  no t  do  tha t  fo r  a t  leas t  th ree  yea rs .  

 Som e s ix  yea rs  la te r,  i t  sough t  to  en fo rce  the  

gua ran tee  aga ins t  M r  Zwar t ,  and  i t s  app l ica t ion  to  do  so  10 

gave  r ise  to  the  de fau l t  o rde r  g ran ted  by  S iwendu  J .   

M r  Zwar t  now  asks  m e  to  resc ind  S iwendu  J 's  o rde r.   He  

re l ies  on  the  we l l -known  com m on law  requ i rem en ts  fo r  

resc iss ion .   In  respec t  o f  h is  de fau l t ,  M r  Zwar t  te l l s  m e  tha t  

he  has  a lways  res ided  p r im ar i l y  in  KwaZu lu -Na ta l .   He  has  a  

com pany  in  P ie te rm ar i tzbu rg  and  l i ves  in  How ick .   Under  

the  gua ran tee  he  s igned ,  he  nom ina ted  h is  dom ic i l ium  a t  

Uberg ruv i ’s  add ress  in  Cape  Town,  and  tha t  i s  where  the  

app l ica t ion  to  en fo rce  the  gua ran tee  was  se rved .  

 M r  Zwar t  says  tha t  s ix  yea rs  a f te r  Uberg ruv i ’s  20 

l iqu ida t ion ,  he  had  no  reason  to  suppose  tha t  he  wou ld  be  

s t i l l  pu rsued  on  the  gua ran tee ,  and  acco rd ing ly  no  reason  to  

keep  h is  dom ic i l ium  upda ted .   He  te l l s  m e  tha t  the  f i r s t  he  

knew  o f  S iwendu  J 's  o rde r  was  when  a  w r i t  o f  execu t ion  was  

se rved  a t  h is  bus iness  p rem ises  in  P ie te rm ar i tzbu rg .   
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 On  those  fac ts ,  wh ich  a re  no t  se r ious ly  d ispu ted  by  

the  Indus t r ia l  Deve lopm en t  Corpo ra t ion ,  I  can  read i ly  

unders tand  M r  Zwar t 's  com p la in t .  I  canno t  rea l is t i ca l ly  

conc lude  tha t  he  was  in  w i l fu l  de fau l t  o f  appearance ,  g iven  

the  lapse  o f  t im e  be tween  the  l iqu ida t ion  o f  Uberg ruv i  and  

the  se rv ice  o f  the  app l ica t ion  to  en fo rce  the  gua ran tee .   M r  

Zwar t  m igh t  reasonab ly  have  be l ieved  tha t  a f te r  a l l  tha t  

t im e ,  the  en fo rcem en t  o f  the  gua ran tee  was  no t  a  rea l is t i c  

p rospec t ,  and  the  dom ic i l ium  he  nom ina ted  in  te rm s  o f  the  

gua ran tee  ag reem en t  wou ld  no t  be  used  fo r  the  pu rposes  o f  10 

se rv ice .    

 Converse ly,  I  th ink  i t  was  un rea l is t i c  to  the  po in t  o f  

un reasonab le  fo r  the  Indus t r ia l  Deve lopm en t  Corpo ra t ion  to  

b l i the ly  re ly  upon  a  dom ic i l ium  nom ina ted  in  an  ag reem en t  

a t  leas t  s ix  yea rs  o ld  in  seek ing  to  en fo rce  the  gua ran tee .   

The  Indus t r ia l  Deve lopm en t  Corpo ra t ion  m igh t  reasonab ly  

have  been  expec ted  to  cons ide r  whe the r  tha t  dom ic i l ium  

was  s t i l l  good  and  to  m ake  enqu i r ies  as  to  M r  Zwar t 's  ac tua l  

loca t ion ,  to  ensu re  tha t  se rv ice  was  e f fec t ive .  The re  was ,  in  

m y  v iew,  no  w i l fu l  de fau l t .   20 

 The  on ly  rem a in ing  ques t ion  is  whe the r  M r  Zwar t  has  

a  bona  f ide  de fence .   Here ,  counse l  fo r  M r  Zwar t  re l ied  

upon  te rm s  o f  the  gua ran tee .   I  was  taken  to  C lauses  2  and  

3  o f  the  gua ran tee  ag reem en t ,  wh ich ,  read  toge the r  w i th  the  

de f in i t ion  sec t ion  o f  the  ag reem en t ,  de f ines  gua ran teed  
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l iab i l i t ies  as  a l l  p resen t  and  fu tu re  m on ies  and  l iab i l i t ies  

wh ich  a re  now  o r  wh ich  m ay  he rea f te r  becom e,  ow ing  by  the  

bo r rower,  tha t  i s ,  Uberg ruv i ,  to  the  Indus t r ia l  Deve lopm en t  

Corpo ra t ion  in  te rm s  o f  the  f inance  docum en ts  and  wh ich  

the  Indus t r ia l  Deve lopm en t  Corpo ra t ion  is  en t i t led  to  

recove r  f rom  the  bo r rower  in  te rm s  o f  the  f inance  

docum en ts .   

 Counse l  fo r  M r  Zwar t  pos i ted  tha t  th is  en ta i ls  a  two-

p ronged  tes t .   F i rs t ,  the  ques t ion  is  whe the r  o r  no t  the re  is  

a  l iab i l i t y.   Second ,  the  ques t ion  is  whe the r  i t  i s  a  l iab i l i t y  10 

tha t  the  Indus t r ia l  Deve lopm en t  Corpo ra t ion  is  en t i t led  to  

recove r  f rom  Uberg ruv i .   M r  Zwar t  a rgues  tha t  because  the  

Indus t r ia l  Deve lopm en t  Corpo ra t ion  took  no  ac t ion  to  

recove r  the  deb t  f rom  Uberg ruv i  fo r  th ree  yea rs  a f te r  the  

l iqu ida t ion ,  the  deb t  ow ing  by  Uberg ruv i  to  the  Indus t r ia l  

Deve lopm en t  Corpo ra t ion  becam e p resc r ibed  and ,  as  a  

resu l t ,  the  Indus t r ia l  Deve lopm en t  Corpo ra t ion  becam e 

d isen t i t led  to  recove r  i t .   Fo r  tha t  reason ,  the  gua ran tee  

canno t  be  en fo rced .   

 The re  were  two  a rgum en ts  to  the  con t ra ry  advanced  20 

on  beha l f  o f  the  Indus t r ia l  Deve lopm en t  Corpo ra t ion .   The  

f i r s t  was  tha t ,  because  M r  Zwar t  was  a  co -p r inc ipa l  deb to r  

under  the  te rm s  o f  the  gua ran tee  fo r  Uberg ruv i ’s  deb ts  to  

the  Indus t r ia l  Deve lopm en t  Corpo ra t ion  and  tha t  the  

gua ran tee  las ted  un t i l  M r  Zwar t  was  re leased  f rom  i t ,  i t  d id  
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no t  m a t te r  tha t  Uberg ruv i ’s  deb ts  under  the  loan  ag reem en t  

had  p resc r ibed .   W he the r  o r  no t  M r  Zwar t  can  approp r ia te ly  

be  desc r ibed  as  a  co -p r inc ipa l  deb to r  under  the  gua ran tee ,  

i t  seem s to  m e  tha t  the  te rm s  o f  the  gua ran tee  them se lves ,  

pa r t icu la r ly  the  de f in i t ion  o f  gua ran teed  l iab i l i t ies  re l ied  

upon  by  counse l  fo r  M r  Zwar t ,  sugges t  tha t  i t  does  m a t te r  

whe the r  o r  no t ,  a t  the  t im e  the  gua ran tee  is  sough t  to  be  

ac t iva ted ,  the  Indus t r ia l  Deve lopm en t  Corpo ra t ion  is  en t i t led  

to  recove r  the  am oun ts  gua ran teed  f rom  the  bo r rower,  

Uberg ruv i .   I  need  no t  reach  a  f ina l  v iew  on  th is  po in t ,  bu t  I  10 

need  on ly  conc lude  tha t  on  the  tex t  o f  the  gua ran tee ,  as  

cons t ruc ted  on  M r  Zwar t 's  beha l f ,  the re  is  a  bona  f ide  

de fence  tha t  s tands  som e p rospec ts  o f  success .   

 On  the  face  o f  th ings ,  the  de fence  pos i ted  on  M r  

Zwar t 's  beha l f  i s  such  a  de fence .   I t  was  a lso  sugges ted  

du r ing  a rgum en t  tha t  because  the  Indus t r ia l  Deve lopm en t  

Corpo ra t ion  is  an  o rgan  o f  S ta te ,  deb ts  to  i t  p resc r ibe  a f te r  

30  yea rs  ra the r  than  3 .  Tha t  po in t  was  no t  p leaded  in  

oppos ing  the  resc iss ion  app l ica t ion  and  m ay  be  the  sub jec t  

o f  som e a rgum en t  once  the  app l ica t ion  to  en fo rce  the  20 

gua ran tee  com es  to  be  rea rgued .   

 I t  i s  no t  im m ed ia te ly  c lea r  to  m e  tha t  a  pa ras ta ta l ,  

whose  so le  pu rpose  is  to  en te r  in to  com m erc ia l  ag reem en ts  

and  m ake  inves tm en ts  on  the  S ta te 's  beha l f ,  i s  to  be  t rea ted  

as  an  o rgan  o f  S ta te  fo r  the  pu rpose  o f  the  P resc r ip t ion  Ac t .   
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It may well be that i t i s to be so treated , but given the 

f a ilure to ra ise the point in the resc ission appl ication , I am 

content to leave that argument to the court tha t hears the 

ult ima te appl icat ion to enforce the guarantee. 

On the papers before me , Mr Zwart has clearly 

establ ished the absence of wilful defaul t and a bona f i de 

defence that stands some prospects of success. For all 

those reasons , I ma ke the following order. 

1. The default judgemen t granted by Siwendu J under 

10 th is case number on 27 February 2024 is rescinded 

and set aside. 

2. The costs of this applicat ion w i ll be costs in the 

cause. 
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WILSON, J 
JUDGE OF THE HIGH COURT 

26 August 2026 



 

 

 




