
IN THE HIGH COURT OF SOUTH AFRICA 
GAUTENG DIVISION, JOHANNESBURG 

Case No:  2023-101531 

Date:   25.05.2026 

 

 

 

In the matter between: 

BJORKMAN, IVAN NEWELL  First  Appl icant 

HER MAJESTY’S GUESTHOUSE CC  Second Appl icant 10 

and 

ABSA BANK LIMITED  Respondent 

 

J U D G M E N T (Postponement) 

 

MOULTRIE,  J :    Th is i s  an opposed appl i cat ion  for  the  

resciss ion of  a  summary judgment  granted by Wanless J on  

4 March 2024.    

 The resciss ion appl icat ion was launched dur ing Apr i l  

2024,  at  which t ime the appl i cants  were represented by Mary  20 

Jordan At to rneys.   The answer ing af f idavi t  was duly del ivered 

in  May 2024,  and a reply ing af f idavi t  dated 5 June 2024 was 

then del i vered.   The appl icants ’  e rs twhi le  at to rney s igned a 

not ice of  wi thdrawal  as at to rney o f  record on 10 June 2024.   

Subsequent  to  that ,  the  mat ter  was set  down on the opposed 

ro l l  before me today for  hear ing.    
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 Af ter  the respondent  de l i vered heads of  argument ,  

the f i rs t  appl i cant  de l i vered an af f idavi t  which,  i t  seems,  was 

in tended to serve  as heads of  argument ,  and par t ic ipated in  

the preparat ion o f  the jo in t  pract ice note dur ing Apr i l  2026.  

That  document  was f i led af te r  i t  was s igned by the f i rs t  

appl i cant  on h is  own behal f  and ostensib ly  a lso on behal f  o f  

the second appl icant ,  which is  a  c lose corporat ion.  At  that  

s tage,  there was no suggest ion tha t  the mat ter  would not  be  

r ipe for  hear ing today.    

 The appl i cants are represented today by Mr JA 10 

Krause,  b r ie fed by A Botha At torneys,  who served a not ice of  

appointment  on the respondent 's  a t torneys by emai l  on 

Fr iday,  22 May 2026.  Mr Krause undertook to  ensure  that  h is  

at torneys would duly f i le  that  no t ice of  appointment  by 

uploading  i t  onto the Court  Onl ine p lat fo rm,  and I  expect  he  

wi l l  do so.    

 A t  the commencement  of  the hear ing,  Mr Krause 

ind icated that  he had been br ie fed yesterday,  that  i s ,  Sunday 

25 May 2026,  to  apply f rom the bar  for  a  postponement  of  the 

hear ing.  The grounds are as fo l lows.   F i rs t l y ,  that  the f i rs t  20 

appl i cant  was i l l  and was bare ly  coherent  when he consul ted  

wi th  A Botha At torneys last  week (on e i ther  Wednesday or  

Thursday – Mr Krause was not  qu i te  cer ta in ) .   As such,  i t  was 

d i f f icu l t  fo r  A Botha At torneys to  obta in coherent  inst ruct ions 

f rom the f i rs t  appl i cant .  The second and main ground 
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advanced by Mr  Krause for  the postponement  is  the 

content ion that  the appl icat ion fo r  resciss ion,  as prepared at  

a  t ime when the appl i cants were st i l l  represented by the i r  

prev ious at to rneys,  ‘cannot  succeed’ .    

 In  my v iew,  nei ther  of  the grounds advanced by Mr  

Krause for  the postponement  is  susta inable.   I t  is  s imply not  

a  just i f icat ion for  a  postponement  for  a  par ty  to  say that ,  upon 

br ie f ing at torneys,  those at to rneys have advised them that  

the case as current ly  presented cannot  succeed,  and that  i t  

would be necessary to  obta in fur ther  inst ruct ions for  the  10 

purposes of  improving the case.   Whi le  I  am prepared to  

accept  that  inst ruct ions could not  be obta ined for  the  

purposes of  th is  hear ing,  that  is  i r re levant :  even i f  such 

inst ruct ions could  have been g iven,  an in tent ion to  improve 

the case by means of  the del i very of  a  supplementary  

af f idavi t  would s imply not  just i fy  the postponement .    

 There are other  reasons why the postponement  

appl i cat ion is  not  susta inable.  As I  have ind icated ear l ier ,  the  

f i rs t  appl icant  par t ic ipated approximate ly  a month ago in  the 

process of  p repar ing the pre-hear ing jo in t  p ract ice no te,  and 20 

no ind icat ion was g iven at  that  t ime of  h is  desi re to  appoint  

an at torney.    

 Ms Mi tchel l ,  who appeared fo r  the respondent ,  

in formed me,  as she was ent i t led to  do g iven that  th is  was an 

appl i cat ion made f rom the bar ,  that  her  at to rneys had been 
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in formed by the f i rs t  appl icant  o f  h is  i l l ness at  some point  

ear l ie r  in  2026,  but  that  there had at  no stage been any 

suggest ion of  any desi re to  appoint  a t torneys to  represent  

h im and the second appl i cant  a t  the hear ing.  In  fact ,  the 

cont rary in tent ion appears f rom his par t ic ipat ion in  the 

process of  p repar ing the jo in t  p ract ice note.    

 Given the t ime per iod that  had passed s ince the  

wi thdrawal  o f  Mary Jordan At torneys and the absence of  any 

ind icat ion that  the appl i cants had any desi re  to  be 

represented in  these proceedings (and the f i rs t  app l icant ’s  10 

repeated statements in  the papers serv ing before me that  he 

considered h imsel f  to  be  more in formed than any legal  

representat i ve could be of  the deta i ls  o f  the mat ter ) ,  i t  would  

appear to  me that  the appl i cants had no in tent ion whatsoever  

of  appoint ing a t torneys.  And that  ind icates that  th is  

appl i cat ion for  a  postponement  i s  s imply a  var ia t ion of  the  

proverb ia l  ‘o ldest  t r ick in  the book’ ,  p layed in  o rder  to  avoid 

the consequences of  the admi t ted inadequacy of  h is  case (cf .  

Take & Save Trad ing CC v Standard Bank of  SA Ltd  2004 (4)  

SA 1 (SCA) para 3;  Magist rate Pangarker  v  Botha and 20 

Another  2015 (1)  SA 503 (SCA)) .    

 Ms Mi tchel l  cor rect ly  submi t ted therefore that  the  

i l lness of  the f i rs t  appl i cant  i s  not  re levant  to  these 

proceedings,  and there is  no reason g iven fo r  the delay in  

inst ruct ing at torneys.    
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 In  addi t ion,  Ms Mi tchel l  po inted out  that  A Botha 

At torneys had communicated wi th  the respondents '  a t torneys 

on Fr iday,  22 May 2026,  in t imat ing  the i r  in tent ion to  seek a 

postponement  of  the mat ter ,  to  which the respondents '  

a t torneys had repl ied ind icat ing  that  should such a 

postponement  be sought ,  i t  would be appropr ia te and 

necessary for  a  fo rmal  wr i t ten appl icat ion to  be made.   That ,  

o f  course,  is  the  standard pract ice.  Despi te  that  speci f ic  

request  f rom the respondent ,  no such appl i cat ion has been 

for thcoming,  and th is  i s  yet  a  fur ther  ind icat ion,  in  my v iew, 10 

that  the appl i cat ion fo r  a  postponement  is  not  ser iously  

advanced and cannot  be just i f ied.    

 In  the c i rcumstances,  the appl icat ion fo r  a  

postponement  i s  d ismissed.   Costs wi l l  be costs in  the cause.  

 
 

J U D G M E N T (Merits) 

 

MOULTRIE,  J :      Th is  i s  an  appl i ca t ion  fo r  the  resciss ion  of  

a  summary judgment  g ranted by  my bro ther  Wanless J  on  4  20 

March 2024.   The appl i cants  del i vered papers  in  opposi t ion  

to  the summary judgment appl i ca t ion bu t  fa i led to  appear  on  

the  da te  o f  the  hear ing .  

 In  her  wr i t ten  submissions,  Ms Mi tchel l  persuasive ly,  

and cor rec t l y  in  my v iew, argued tha t  a  resciss ion is  no t  

avai lab le  in  the  cur ren t  matter  in  terms o f  Rule  32  because 
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the  summary judgment  was not  gran ted by  de faul t .  The 

remain ing  legal  bases on which  the  resciss ion  could 

po tent ia l ly  be  granted are thus twofo ld :   whi le  Rule  42(1)(a)  

o f  the  Uni form Ru les  o f  Cour t  i s  speci f i ca l ly  ment ioned,  the  

resciss ion could po tent ia l ly  a lso be granted in  te rms o f  the  

common law.    

 The requi rements  for  resciss ion  under  Rule  42(1)(a)  

are  tha t  the  judgment  should  have been granted in  the 

absence of  the  appl icant  for  resc iss ion  and tha t  the  order  was 

er roneously  sought  or  er roneously  granted.    10 

 Surpr is ing ly  i t  seems to  me the  quest ion  o f  what 

const i tu tes  “absence” for  the  purposes o f  Rule  42(1) (a)  

appears to  be the  subject  o f  some debate  amongst  our  appeal  

cour ts ,  as  is  most  recent ly  apparent  f rom the  judgment 

handed down by a  d iv ided bench of  the  Supreme Court  o f  

Appeal  on  Fr iday,  22 May 2026 in  the  matter  o f  Kingdom of  

Lesotho v  Fraser  Solar  GmbH and Others  (438/2024)  [2026]  

ZASCA 75 (SCA) .  However,  I  need not  de ta in  mysel f  wi th  

regard  to  the  f i rs t  requi rement ,  as  Ms Mi tchel l  was prepared 

(as  am I)  to  proceed on the  assumpt ion  tha t  the  judgment  in  20 

th is  case was indeed granted in  the  “absence”  of  the  

appl i cants  for  resciss ion  as  tha t  concept  i s  to  be  proper ly  

unders tood for  the purposes o f  Rule 42(1) (a) .  

 That  then leaves the  quest ion  as  to  whether  the 

judgment  was erroneously  sought  be fore  Wanless  J  or  
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er roneously  granted by  h im.  I t  i s  wel l -es tabl i shed that  in  

order  to  meet  tha t  requi rement i t  must  be  shown that  there  

was some procedura l  erro r  in  the  manner  in  which  the  matte r  

was considered.  I  use  the term “procedura l ”  broadly  here .   In  

the  cur ren t  ins tance,  the  hurd le  fac ing  the  appl i cants  for  

resciss ion  is  that  they have not  a l leged any such er ror  in  the  

grant  o f  the  judgment  by  Wanless  J  based on the  papers  tha t  

served before  h im.  Resciss ion can there fore not  be granted 

in  terms o f  ru le  42(1) (a) .    

 Moving  then to  a  po tent ia l  resc iss ion  in  terms o f  the 10 

common law, i t  is  t r i te  tha t  three  requi rements  must  be met .   

F i rs t ,  the  appl i cant  must  show “su ff ic ient  cause” ,  which  is  

of ten  re fer red  to  as  an absence o f  wi l fu lness in  re la t ion to  

the fa i lu re  to  appear.  Secondly,  the  appl i ca t ion  must  be made 

bona f ide .  Th i rd ly,  there  must  be  some prospect  o f  success 

in  re la t ion  to  the  mer i ts  of  the  mat te r.  Only  i f  a l l  th ree  

requi rements are es tabl ished by an  appl i cant  for  resc iss ion  

may resciss ion  be  granted at  common law.   

 In  th is  ins tance,  the  fac ts  a l leged to  jus t i fy  the  absence 

of  the  appl icants  f rom cour t  on the  day that  the  summary 20 

judgment  was granted are ,  in  summary,  the  fo l lowing.   The 

deponent  to  the  founding aff idavi t  ( the f i rs t  appl i cant ,  Mr 

Bjorkman)  ind icates  tha t  he had personal ly  prepared the  

aff idavi t  opposing  summary judgment .   A f te r  having  del ivered 

i t ,  Mr Bjorkman was in formed by the respondents ’ then 
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at torney tha t  the  aff idavi t  (which  was somewhat  confusing,  to  

say the  least )  d id  no t  d isc lose  any de fence,  and tha t  the 

respondents  wou ld therefore  be  pursuing  the i r  summary 

judgment  appl i ca t ion .   

 I t  appears  that  Mr Bjorkman at  tha t  s tage considered 

tha t  he should take  some legal  advice .   However,  he d id  no t  

ins t ruc t  any a t to rney to  come on record  fo r  h im and the 

second appl i cant .  Ins tead,  he  spoke to  an  acquain tance,  Mr 

Summerly,  who has deposed to  an  aff idavi t  in  th is  mat te r.  In  

summary,  Mr  Summer ly  a l leges tha t  he  was in fo rmed by  Mr 10 

Bjorkman, and tha t  he  wrongly accepted,  tha t  the respondent  

had agreed tha t  i t  would  no t  pursue a  summary judgment 

appl i ca t ion  and would awai t  the  del i very  of  a  fu r ther  

a l ternat ive  af f idavi t  tha t  was correc t ly  format ted  and which  

se t  ou t  de fences in  re la t ion to  the c la im o f  the then p la in t i f f  

( i .e .  the  respondent  in  th is  appl i cat ion) .    

 Impor tan t ly,  as  I  have a l ready ind ica ted Mr  Summer ly 

accepts  that  tha t  was in  fac t  not  the posi t ion  and tha t  Mr 

Bjorkman was at  a l l  t imes aware :  ( i )  tha t  the  respondent  in  

the  resciss ion  appl i ca t ion  was pursuing  the summary 20 

judgment ;  ( i i )  tha t  i t  had been set  down for  hear ing before 

Wanless J  on 4 March 2024;  and ( i i i )  tha t  a  proper ly-prepared 

aff idavi t  would have to be del ivered pr io r  to  tha t  date  i f  i t  was 

to  be  opposed. A l though Mr  Summerly  c la ims tha t  he  was 

in formed that  the hear ing was scheduled fo r  18 March 2024, 
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th is  was a  c lear  e rror,  and he accepts  i t  to  be  so .   And i t  was 

an er ror  which ,  in  my v iew,  d id  no t  c rea te  suf f i c ien t  cause fo r  

the  absence o f  the  f i rs t  appl i cant  h imsel f  f rom cour t  on  4 

March 2024 in  c i rcumstances where  the  no t ice  o f  mot ion  i tse l f  

ind icates  that  the  hear ing  would  indeed take p lace on tha t  

da te.  The appl i ca t ion for  resc iss ion of  judgment should fa i l  

on  th is  ground a lone.    

 However,  even i f  I  am incor rec t  on  the absence of  

suf f i c ien t  cause for  the fa i lu re  to  appear,  I  am not  sat is f ied  

tha t  the  appl i cants  have demonst rated  the  exis tence o f  a  10 

bona f ide  de fence to  the  c la im advanced by  the  respondent ,  

which forms the  basis o f  the  summary judgment  g ranted by 

Wanless J .  In  consider ing  th is  aspect  i t  bears  no t ing a t  the 

ou tset  tha t  the  appl icants  do  no t  d ispute the  indebtedness to  

the  respondent  in  terms of  the  re levant  agreements,  and 

fu r thermore tha t  i t  i s  wel l -es tabl ished in  law tha t  a  

counterc la im holds  no weigh t  in  a summary judgment  

appl i ca t ion  in  c i rcumstances where  that  counterc la im is  an  

unl iqu idated one.    

 Wi th  tha t  background, I  move to  consider  the a l leged 20 

defences tha t  a re ra ised in  the appl i cat ion for  resciss ion.   

The f i rs t  i s  an  a l legat ion tha t  the  respondent wrongly fa i led 

to  consent  to  a  subdiv is ion o f  the proper ty  tha t  forms the 

secur i ty  for  the  indebtedness that  th is  the  subjec t  mat ter  o f  

i ts  c la im. The second is  that  the respondent  misplaced the 



  JUDGMENT (Ex Tempore) 
 

  

10 

t i t le  deeds,  and tha t  there was a delay  in  the conclus ion o f  

the  loan.    

 I r respect ive  o f  whether  the  respondent ’s  conduct  in  

re la t ion  to  e i ther  of  these two a l legat ions is  cu lpable  or  could  

fo rm the  basis  of  any c la im by the  appl icants  (a ma tte r  on 

which  I  express no  v iew) ,  the  fac t  i s  tha t  bo th  o f  those 

a l legat ions,  which might  po tent ia l ly  const i tu te the  basis o f  

counterc la ims,  do  no t  in  themselves const i tu te  any de fence 

to  the  ac t ion  tha t  had been launched by  the  respondent ,  and 

nei ther  po ten t ia l  c la im is  a l iqu ida ted  one.    10 

 In  addi t ion ,  Ms Mi tchel l  submi t ted  tha t  such c la ims w i l l  

in  any event  have prescr ibed and tha t  i t  is  the  respondent ’s  

in tent ion to  ra ise  the  quest ion o f  prescr ip t ion  shou ld such 

c la ims be advanced. Whi le  I  no te tha t  there  is  no ind ica t ion 

tha t  e i ther  c la im has subsequent ly  been advanced by the 

appl i cants  in  any proceedings,  I  once again  make no f ind ing  

in  tha t  regard ,  as  i t  i s  no t  re levant .    

 In  the  c i rcumstances,  in  addi t ion  to  f ind ing  the  absence 

of  suff i c ien t  cause for  the  fa i lu re  to  appear  in  March 2024,  I  

a lso  f ind  tha t  the  appl icants  have fa i led  to  es tab l ish  any 20 

prospects  of  successfu l ly  de fending the  c la im tha t  forms the 

foundat ion  of  the  judgment  sought  to  be  rescinded.   The 

resciss ion appl i ca t ion  there fore  fa l ls  to  be  d ismissed.    

 On the  quest ion  o f  cos ts,  I  have considered the  

submission  of  Ms Mi tchel l  regard ing  the te rms o f  the re levant  
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loan agreement  for  the  payment  o f  cos ts  on  an  a t torney and 

c l ien t  scale.   She very  correc t ly  conceded before  me that  i t  

is  no t  necessar i l y  the  case tha t  the  provis ions of  tha t  

agreement would  apply to  the defence o f  a  resciss ion 

appl i ca t ion  brought  under  the  current  c i rcumstances.   

Ul t imate ly,  I  am not  sa t is f ied that  th is  i s  a  mat ter  that  would 

jus t i fy  the  grant  o f  cos ts  on  a puni t i ve  scale  and consider  that  

cos ts should be granted on par ty  and par ty  scale  inc lud ing 

the  cost  o f  counsel  on  scale “B”  g iven the  na ture o f  the  

mat te r.    10 

 In  the  premised,  I  make the  fo l lowing order :    

1 .   The appl i cat ion is  d ismissed.    

2 .   The appl icants  are  ordered,  jo in t l y  and severa l ly,  

to  pay the respondent ’s  costs ,  inc lud ing the  costs 

of  counsel  on  sca le “B” .    

 

MOULTRIE J 
JUDGE OF THE HIGH COURT, JOHANNESBURG 

 

Date heard and decided: 25 May 2026 20 

For the Applicants (postponement only):  JA Krause, instructed by A 

Botha Attorneys 

For the Respondent:   K Mitchell, instructed by Tim Du 

Toit & Co Inc.
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