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2 . In terd ic t ing a n d rest ra in ing t h e f i rs t r e s p o n d e n t f r o m 

being in the s e c o n d r e s p o n d e n t ' s e m p l o y unt i l a f ter 2 4 

January 2 0 0 4 . 

3 . In terd ic t ing a n d rest ra in ing the f i rs t r e s p o n d e n t f o r a 

per iod o f 12 m o n t h s f r o m 2 4 January 2 0 0 3 f r o m being 5 

invo lved in t h e rest ra in t area w i t h a n y e n t i t y t h a t 

m a r k e t s , p r o d u c e s , sel ls , admin is ters and hos ts even ts 

similar to and /o r in d i rec t or indi rect c o m p e t i t i o n w i t h or 

m a y be in d i rect or ind i rec t c o m p e t i t i o n w i t h s u c h events 

as m a r k e t e d , p r o d u c e d , s o l d , admin is te red and /o r hos ted 10 

by t h e app l ican t as a t 2 4 January 2 0 0 3 and f o r a period 

o f 1 2 m o n t h s pr ior to 2 4 J a n u a r y 2 0 0 3 w h e r e , fo r the 

purposes of th is o rder -

3 .1 ' e n t i t y ' m e a n s any person , p a r t n e r s h i p , close 

c o r p o r a t i o n , c o m p a n y , a s s o c i a t i o n , f i r m , business 15 

u n d e r t a k i n g , t r u s t , assoc ia t ion f o r ga in or a n y other 

veh ic le , w h e t h e r a legal persona or n o t , w h e r e b y 

business is carr ied on and a n y g o v e r n m e n t 

d e p a r t m e n t or a g e n c y , m u n i c i p a l i t y , publ ic u t i l i ty or 

s t a t u t o r y b o d y ; 2 0 

3 .2 " e v e n t s " m e a n s c o n f e r e n c e s , s e m i n a r s , t ra in ing 

and /o r speaker even ts inc lud ing " g u r u - e v e n t s " ; 

3 .3 " i n v o l v e d " m e a n s a d i rect or ind i rec t in terest in an 

e n t i t y w h e t h e r as a shareholder , d i rec to r , par tner , 

o w n e r , p r inc ipa l , agent , e m p l o y e e , representa t ive , 2 5 
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f inanc ier or c o n s u l t a n t to t h a t e n t i t y or w h e t h e r by 

w a y of par t - t ime or fu l l t ime e m p l o y m e n t by t h a t 

e n t i t y , o r w h e t h e r in a n y o ther capac i ty 

w h a t s o e v e r , b u t e x c l u d i n g t h e ho ld ing of n o t more 

t h a n 5 % of the issued share capi ta l o f any 5 

c o m p a n y l isted on any S t o c k Exchange; 

3 . 4 " res t ra in t area" m e a n s t h e geograph ica l area 

s i tua ted w i t h i n an 8 0 k i lometre radius f r o m the 

J o h a n n e s b u r g Ci ty Hall , corner Rissik and Marke t 

S t r e e t s , J o h a n n e s b u r g . 10 

4 . Di rect ing t h a t t h e respondent immed ia te ly returns all the 

a p p l i c a n t ' s p r o p e r t y t h a t m a y still be in the f i rs t 

r e s p o n d e n t ' s possess ion or under her c o n t r o l s u c h as 

b r o c h u r e s , p a m p h l e t s , w r i t t e n i n s t r u c t i o n s , n o t e s , 

m e m o r a n d a or recordings re lat ing to the appl icant 's 15 

business w h i c h m a y have c o m e into the f i rs t 

r e s p o n d e n t ' s possess ion and /o r w h i c h m a y have been 

made (p resumab ly avai lable s h o u l d appear thereaf ter ! by 

t h e f i rs t d u r i n g her e m p l o y m e n t w i t h t h e appl icant 

inc lud ing all i n f o r m a t i o n (schedules , p recedents a n d t h e 2 0 

like) c a p t u r e d and recorded e lect ronica l ly on c o m p u t e r 

disc o r c o m p u t e r hard dr ive as w e l l as i n f o r m a t i o n in hard 

c o p y , i.e. d o c u m e n t f o r m . 

5. I n t e r d i c t i n g a n d restra in ing t h e f i rs t r e s p o n d e n t w i t h 

immedia te e f f e c t , and h e n c e f o r t h t o des is t f r o m using 25 

c o n f i d e n t i a l i n f o r m a t i o n (as de f ined and set out in the 
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res t ra in t agreement da ted 1 3 Sep tember 2 0 0 2 or any 

p o r t i o n thereof ) f o r her o w n and/or the s e c o n d 

r e s p o n d e n t ' s purposes or b e n e f i t s or f o r any o t h e r 

p u r p o s e w h a t s o e v e r . 

6 . D i rec t ing t h e second r e s p o n d e n t t o immedia te ly t e r m i n a t e 5 

t h e e m p l o y m e n t of t h e f i r s t r e s p o n d e n t . 

7 . I n te rd ic t ing and rest ra in ing t h e s e c o n d respondent f r o m 

e m p l o y i n g the f i rs t r e s p o n d e n t unt i l a f ter 2 4 J a n u a r y 

2 0 0 4 . 

8 . In te rd ic t ing and rest ra in ing t h e f i rs t and t h e s e c o n d 1 0 

r e s p o n d e n t f r o m hold ing c o n f e r e n c e s as descr ibed and 

set o u t in X hereto (" the o f f e n d i n g confe rences" ) o n t h e 

p lanned dates or any o ther d a t e s . 

9. Order ing the f i rs t r e s p o n d e n t and t h e second r e s p o n d e n t 

t o p a y t h e cos ts of t h i s app l i ca t ion jo in t ly and severa l ly , 1 5 

t h e o n e pay ing t h e o t h e r t o be a b s o l v e d . " 

There are s o m e 1 4 c o n f e r e n c e s t h a t are a f f e c t e d in the schedu le , 

A n n e x u r e X, re fer red t o above . 

The f a c t s in t h i s case are c o m m o n c a u s e a l t h o u g h the in ference 

to be d r a w n f r o m cer ta in of t h e f a c t s is n o t . T h e f i rs t r e s p o n d e n t had 2 0 

been e m p l o y e d b y t h e appl icant as a " c o n f e r e n c e p roducer" . In t e r m s 

of the c o n t r a c t o f e m p l o y m e n t d a t e d 2 3 J u n e 2 0 0 0 she w a s 

e m p l o y e d at a g ross m o n t h l y salary o f R6 5 0 0 , 0 0 w h i c h inc luded a 

car a l l o w a n c e o f R1 0 0 0 , 0 0 per m o n t h . She s igned a con f iden t i a l i t y 

and rest ra in t o f t r a d e agreement w h i c h w a s inc luded as a c lause of 2 5 

the c o n t r a c t of e m p l o y m e n t . 
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T h e f i rs t r espondent res igned f r o m her e m p l o y m e n t w i t h the 

appl icant and w o r k e d for the s e c o n d r e s p o n d e n t in breach o f the 

restra int of t r a d e agreement . She has n o t o p p o s e d th is a p p l i c a t i o n . 

The a p p l i c a n t and t h e second r e s p o n d e n t are c o m p e t i t o r s in t h e 

business o f organis ing c o n f e r e n c e s . This is a ve ry c o m p e t i t i v e 5 

i n d u s t r y . 

The s e c o n d respondent d o e s , h o w e v e r , oppose th is app l ica t ion 

and t h e issue w h i c h has genera ted m u c h heat in t h e app l ica t ion is t h e 

relief s o u g h t in paragraph 8, n a m e l y an in terd ic t rest ra in ing t h e s e c o n d 

r e s p o n d e n t f r o m hold ing the c o n f e r e n c e s as descr ibed in A n n e x u r e X 10 

here to . 

T h e s e c o n d respondent , w h e n its a t t e n t i o n w a s d r a w n t o the 

f a c t t h a t t h e f i rs t respondent w a s w o r k i n g for the second r e s p o n d e n t 

in breach o f her restra int o f t rade a g r e e m e n t , c o n v e n e d a d isc ip l inary 

enqui ry aga ins t t h e f i rs t r e s p o n d e n t and u l t imate ly d ismissed her. 15 

T h e r e f o r e m u c h o f the relief s o u g h t by t h e appl icant is i r re levant . 

T e c h n i c a l l y there m a y be s o m e mer i t in in te rd ic t ing t h e f i rs t 

r e s p o n d e n t f r o m , fo r example , u s i n g conf iden t ia l i n f o r m a t i o n b u t as 

she has been d ismissed , I see n o necess i ty fo r m a k i n g an in te rd ic t 

a long these l ines. 2 0 

F u r t h e r m o r e , the relief s o u g h t against the f i rs t r e s p o n d e n t 

re lat ing t o t h e re turn of s u c h d o c u m e n t s as she m a y have in her 

p o s s e s s i o n , also seems to me t o be i r re levant as there is n o t h i n g 

be fore m e t o indicate t h a t she is indeed in possess ion of any s u c h 

d o c u m e n t s in breach of her a g r e e m e n t a l though of course I a c c e p t 2 5 

t h a t she m a y be. These issues w e r e f a i n t l y pursued by Mr Weiner , 
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w h o appears f o r the app l i can t . 

As I have already i n d i c a t e d , t h e keenly c o n t e s t e d issue, t h e 

g r a v a m e n of t h i s ent i re case a n d t h e issue w h i c h is of cr i t ica l 

i m p o r t a n c e to b o t h t h e app l ican t and t h e s e c o n d respondent is 

w h e t h e r or n o t I should in te rd ic t t h e second respondent f r o m ho ld ing 5 

these c o n f e r e n c e s . It goes w i t h o u t saying t h a t if t h e c o u r t w e r e t o 

i n t e r d i c t t h e s e c o n d r e s p o n d e n t accord ing ly , there w o u l d be a 

cons iderab le e c o n o m i c p e n a l t y enta i led f o r t h e s e c o n d respondent , 

a n d m u c h i n c o n v e n i e n c e , n o t o n l y t o t h e second r e s p o n d e n t b u t also 

to people w h o have e i ther reg is tered f o r these c o n f e r e n c e s or w e r e 1 0 

p lann ing t o a t t e n d t h e m . 

It is c o m m o n cause t h a t t h e f i rs t r espondent ass is ted in " p u t t i n g 

t h e c o n f e r e n c e s t o g e t h e r " . She w a s n o t , h o w e v e r , the sole or 

e x c l u s i v e cause of these c o n f e r e n c e s be ing se t u p . 

T h e s e c o n d r e s p o n d e n t has expla ined h o w it c a m e a b o u t t h a t 15 

it e m p l o y e d t h e f i rs t r e s p o n d e n t . It says as f o l l o w s in its a n s w e r i n g 

a f f i d a v i t : -

" 2 9 . The s e c o n d r e s p o n d e n t adver t ised t h e pos i t ion of 

c o n f e r e n c e p r o d u c e r s t o w a r d s the e n d of 2 0 0 2 in "The 

Star W o r k p l a c e " . T h e f i r s t r e s p o n d e n t appl ied and t h e 2 0 

f i rs t i n t e r v i e w w a s held w i t h M r D e v i n M c D u l i n g . 

Because t h e s e c o n d r e s p o n d e n t requires its e m p i o y e e s to 

s ign restra int o f t rade and conf iden t ia l i t y a g r e e m e n t , t h e 

f i rs t r e s p o n d e n t w a s speci f ica l ly asked by M r M c D u l i n g 

w h e t h e r she w a s subject t o a restra int o f t rade 25 
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a g r e e m e n t . She said "No" . She w a s asked w h e t h e r she 

had a le t te r o f a p p o i n t m e n t , to w h i c h she replied t h a t she 

had m i s p l a c e d it. 

3 0 . I he ld a s e c o n d i n t e r v i e w w i t h t h e f i rs t respondent and 

again she w a s asked w h e t h e r she w a s subject to a 

restra int o f t rade agreement . She replied "No" and added 

t h a t even if she h a d , she bel ieved t h a t the appl icant 

w o u l d n o t e n f o r c e s u c h an a g r e e m e n t . 

3 1 . I h a d no reason to d o u b t t h e f i rs t r e s p o n d e n t and m a d e 

no f u r t h e r enqui r ies . I t o o had w o r k e d for Marcus Evans 

w i t h o u t a restra int o f t rade as I re fused to s ign one . I 

t h e r e f o r e d i d n o t f i n d it s t range w h e n t h e f i rs t respondent 

said t h a t she w a s n o t sub jec t t o a res t ra in t . " 

It is, h o w e v e r , c o m m o n c a u s e , t h a t in th is par t icular indust ry restraint 

of t rades are t h e n o r m . 

It is c lear f r o m t h e s e c o n d r e s p o n d e n t ' s v e r s i o n of events t h a t 

it d id n o t in ten t iona l l y assist t h e f i rs t r e s p o n d e n t to breach the 

restra int of t rade a g r e e m e n t and if I u n d e r s t o o d M s Weiner c o r r e c t l y , 

she did n o t argue t h a t t h e r e had been an in tent iona l ac t on the part of 

t h e second r e s p o n d e n t . She s u b m i t t e d t h a t the s e c o n d respondent 

had been neg l igent in t h e l ight o f these exp lana t ions by t h e f i rs t 

r e s p o n d e n t in n o t m a k i n g f u r t h e r enquir ies . M s Weiner co lour fu l ly 

s u b m i t t e d t h a t t h e s e c o n d respondent h a d "sedu lous ly appl ied 

Ne lson 's t e l e s c o p e " . 

I shall a s s u m e , w i t h o u t dec id ing the issue, tha t negl igent 

c o n d u c t on t h e par t o f a person in t h e pos i t ion of the second 
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respondent c a n indeed give rise t o a c la im based on u n l a w f u l 

c o m p e t i t i o n . In m y v i e w , t h e s e c o n d respondent w a s n o t neg l igen t . 

In m y v i e w people c o n d u c t i n g the i r e v e r y d a y lives are ent i t led to 

assume t h a t o t h e r s w i t h w h o m t h e y are deal ing are hones t . There is 

n o t h i n g par t icu lar ly unusual in t h e v e r s i o n of the f i rs t r espondent 5 

w h i c h in m y v i e w w o u l d have a ler ted t h e s e c o n d respondent t o the 

possibi l i ty t h a t t h e f i rs t r espondent w a s be ing d i s h o n e s t . A f t e r al l , i t 

m u s t be borne in m i n d t h a t the f i r s t r e s p o n d e n t w a s e m p l o y e d as a 

c o n f e r e n c e p r o d u c e r earning s o m e R6 5 0 0 , 0 0 per m o n t h w h i c h 

inc luded a car a l l o w a n c e . She w a s the re fo re n o t o b v i o u s l y s o m e 10 

" h i g h - f l y i n g " e x e c u t i v e in respect o f w h o m a restra int o f t rade 

agreement m i g h t h a v e been e x p e c t e d . 

There is a f u r t h e r issue t h a t arises even if I a m w r o n g in f i n d i n g 

t h a t the s e c o n d r e s p o n d e n t w a s n o t indeed negl igent . It is t h i s : 

w h e t h e r t h e s e c o n d r e s p o n d e n t ' s c o n d u c t in "sedulous ly" app ly ing 15 

"Nelson 's t e l e s c o p e " , just i f ies t h e relief t h a t has been so keenly 

c o n t e s t e d in th is par t icu lar ly app l i ca t ion namely the restra int on the 

second r e s p o n d e n t f r o m hold ing t h e c o n f e r e n c e s as set o u t in 

A n n e x u r e X. 

M s W e i n e r relied very heavi ly o n t w o u n r e p o r t e d j u d g m e n t s in 2 0 

s u b m i t t i n g t h a t indeed it w o u l d be c o r r e c t fo r t h e c o u r t and indeed 

required b y l a w to g ran t th is relief. These t w o j u d g m e n t s are Marcus 

Evans (South Africa) (Pty ) Ltd v Mpungose, Zinhle and Others, Case 

No. 2 0 0 2 / 2 7 8 0 w h i c h is a j u d g m e n t of m y bro ther Malan J a n d IR 

Netherlands BV (Incorporated in the Netherlands) T/A Institute for 2 5 

International Research v Tarita, Imagen, Case No. 0 2 / 1 9 6 7 5 , w h i c h 
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is a j u d g m e n t of my brother Marais J . Marais J in his j u d g m e n t 

re fer red t o t h e reported j u d g m e n t o f Genwest Batteries fPty) Ltd v Van 

der Heyden and Others 1 9 9 1 ( 1 ) S A 7 2 7 ( W ) . This is t h e j u d g m e n t 

of m y b r o t h e r Goldstone J . In t h a t j u d g m e n t Go lds tone J held t h a t 

u n l a w f u l l y assist ing a person t o breach a restra int of t rade agreement 5 

w a s w r o n g f u l and cou ld be i n t e r d i c t e d . I d o n o t cons ider th is 

j u d g m e n t to be o f part icular ass is tance in dea l ing w i t h t h e par t icular 

issue w i t h w h i c h I a m c o n f r o n t e d , namely w h e t h e r I shou ld go s o far 

as to restra in the second r e s p o n d e n t f r o m hold ing t h e c o n f e r e n c e s in 

q u e s t i o n . 10 

In b o t h t h e Marcus Evans case and t h e "Tarita" case (in w h i c h 

t h e p resent app l icant w a s also a p a r t y ) , t h e learned judges did indeed 

in terd ic t aga inst t h e hold ing of c o n f e r e n c e s By persons w h o had 

e m p l o y e d o thers in breach of their restra int of t rade a g r e e m e n t s . In 

m y v i e w it is i m p o r t a n t to cons ider these issues in p e r s p e c t i v e . Unt i l 15 

the f a m o u s case o f Magna Alloys and Research (SA) (Pty) Ltd v Ellis 

1 9 8 4 (4) S A 8 7 4 (A) the c o u r t s h a d general ly been c o n t e n t to apply 

t h e Engl ish pr inciple t h a t restra int o f t rade a g r e e m e n t s w e r e prima 

facie c o n t r a r y t o publ ic pol icy and u n e n f o r c e a b l e . Since Magna Alloys 

t h e l a w has been cor rec ted on t h e basis t h a t Roman D u t c h L a w d id 2 0 

n o t app ly t h e same principle t h a t restra int o f t rade a g r e e m e n t s w e r e 

prima facie unenforceab le as t h e y w e r e c o n t r a r y t o publ ic po l i cy . As 

is w e l l k n o w n , t h e Magna Alloys case dec ided t h a t rest ra in t o f t rade 

a g r e e m e n t s w e r e enforceable unless t h e y w e r e unreasonab le . 

Never the less , it is clear f r o m the Magna Alloys case a n d t h e n u m e r o u s 25 
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cases t h a t have been dec ided in rest ra in t of t rade mat te rs therea f te r , 

t h a t it is u l t imate ly publ ic po l icy w h i c h d r a w s t h e line b e t w e e n w h a t 

is permissible and w h a t is n o t . 

In terest ing ly , in th is par t icular case I have n o t been called upon 

t o f i n d w h e t h e r or n o t t h e restra int in th is par t icu lar mat te r w a s 5 

reasonable . The s e c o n d r e s p o n d e n t , by tak ing t h e s teps w h i c h it d id 

t o d ismiss the f i rs t r e s p o n d e n t , o b v i o u s l y a c c e p t e d t h a t the restra int 

w a s reasonable . I a m n o t c o n v i n c e d as t o t h e w i s d o m of its decis ion 

b u t t h a t is a mat te r t h a t is i r re levant f o r t h e p u r p o s e s o f dec id ing this 

par t icular app l ica t ion . 1 0 

I c a n n o t bel ieve t h a t publ ic po l icy w o u l d a c c e p t s u c h draconian 

and far reaching c o n s e q u e n c e s as in terd ic t ing t h e s e c o n d respondent 

in c i r c u m s t a n c e s s u c h as th is f r o m holding t h e c o n f e r e n c e s in 

q u e s t i o n . M s We iner e m p l o y e d an in terest ing and usefu l ana logy . 

She posed t h e s i tua t ion o f a sc ien t i s t w h o had been w o r k i n g f o r 15 

c o m p a n y A in e n d e a v o u r i n g to f i n d a cure f o r A I D S . The sc ient is t 

w a s sub jec t to a rest ra in t o f t rade agreement . The sc ien t is t in breach 

o f his agreement w e n t to w o r k f o r c o m p a n y B w h i c h w a s negl igent in 

n o t ascer ta in ing t h a t t h e sc ien t is t w a s subject t o a restra int o f t rade 

a g r e e m e n t and re fus ing t o e m p l o y t h a t sc ien t is t . Over the course o f 2 0 

a f e w m o n t h s dur ing w h i c h t h e sc ien t is t w a s sub jec t to t h e restra int 

o f t r ade , he, t o g e t h e r w i t h o thers d iscovered the cure fo r A I D S . W h a t 

w o u l d the c o n s e q u e n c e be f o r c o m p a n y A by reason of i ts neg l igent 

e m p l o y m e n t o f t h e sc ien t is t? Could c o m p a n y A o b t a i n an in terd ic t 

aga inst c o m p a n y B, res t ra in ing it f r o m sel l ing or in any w a y benef i t t ing 2 5 
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f r o m the d i s c o v e r y of t h e cure fo r A IDS because c o m p a n y B had been 

negl igent in e m p l o y i n g t h e sc ien t is t . M s We iner , if I u n d e r s t o o d her 

cor rec t ly , w a s , by f o r c e o f logic , c o n s t r a i n e d to agree t h a t if I 

a c c e p t e d the pr inc ip les fo r w h i c h she w a s c o n t e n d i n g , t h a t indeed 

w o u l d be the relief t h a t c o m p a n y A w o u l d be ent i t led to obta in against 5 

c o m p a n y B. 

Indeed, if I u n d e r s t o o d M s Weiner c o r r e c t l y , she w a s nei ther 

embarrassed nor inh ib i ted in m a k i n g th is a s s e r t i o n . On t h e c o n t r a r y , 

she made it w i t h considerable e n t h u s i a s m . In m y v i e w , if a c o u r t 

w e r e to make s u c h an order there w o u l d be a publ ic o u t c r y and r ight ly 1 0 

so. N o t on ly w o u l d t h e order be d racon ian a n d hugely b u r d e n s o m e 

u p o n c o m p a n y B b u t it w o u l d also depr ive t h e ord inary c i t i zenry of 

access to the^cure f o r A I D S . 

In th is par t icu lar case an in te rd ic t s t o p p i n g t h e c o n f e r e n c e s in 

q u e s t i o n w o u l d n o t o n l y p r o f o u n d l y i n c o n v e n i e n c e t h e second 15 

respondent and c o s t it a considerable a m o u n t o f m o n e y b u t it w o u l d 

i n c o n v e n i e n c e t h o s e persons w h o had registered for or w e r e p lanning 

t o a t t e n d t h e c o n f e r e n c e s . If m y bro thers Ma lan J a n d Marais J 

in tended to deve lop pr inciples of l a w w h i c h had s u c h far reaching and 

dracon ian c o n s e q u e n c e s , I a m c o n s t r a i n e d t o c o n c l u d e tha t they w e r e 2 0 

indeed w r o n g . T h e p e n d u l u m c a n n o t s w i n g so far f r o m ho ld ing t h a t 

restra int a g r e e m e n t s w e r e prima facie c o n t r a r y t o publ ic pol icy t o , so 

a l l o w i n g t h e k ind of d racon ian c o n s e q u e n c e s w h i c h t h e appl icant 

s u b m i t s w o u l d arise in s i tua t ions s u c h as t h a t w i t h w h i c h I am 

c o n f r o n t e d in t h e p resent case. 2 5 
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I do n o t t h i n k it appropr ia te t o n i t -p ick in th is part icular case 

a b o u t c o s t s . A s I have already i n d i c a t e d , t h e residual relief s o u g h t 

against t h e f i rs t r e s p o n d e n t w a s f a i n t l y pressed and I do n o t th ink t h a t 

it is appropr ia te t o penalise her w i t h a cos ts order , especial ly as she 

had n o t o p p o s e d t h e appl icat ion . F u r t h e r m o r e , it is clear t h a t th is w a s 5 

n o t the real issue in c o n t e n t i o n . 

It is t rue t h a t cer ta in costs w e r e incurred by the appl icant prior 

t o t h e s e c o n d r e s p o n d e n t ' s d ismissal o f t h e f i rs t r e s p o n d e n t . T h e f a c t 

is , h o w e v e r , t h a t t h e s e c o n d r e s p o n d e n t a c t e d p r o m p t l y in r e m e d y i n g 

w h a t it be l ieved to have been a w r o n g and I d o n o t see w h y i t s h o u l d 10 

be penal ised in t h e c i r c u m s t a n c e s o f th is par t icular case by a c o s t s 

order . 

T h e app l i ca t ion is d ismissed w i t h c o s t s . 


