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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)
REPORTABLE
Case no: 17869/2012
In the ex parte application of:

ALBERTUS JOHANNES NEL FirstApplicant
DISCOUNT 4 U CC Second Applicant

In re:

ALBERTUS JOHANNES NEL First Applicant
DISCOUNT 4 U CC Second Applicant
and

PINNACLE POINT HOME OWNER'’S ASSOCIATION First Respondent
FREDERICK CARL VAN DER LINDE Second Respondent

JUDGMENT:29MAY 2013

Schippers J:

[1] The applicants seek confirmation of an Anton Pibeder, and an order
directing the respondents to pay the costs ofapg@ication. They sought and
obtained the order against the respondeais,parte and urgently, on 14
September 2012. In terms of the order, the shesaf§ authorised to enter the

administration offices of the first respondent aPihnacle Point, Mossel Bay,



and any vehicles on that premises, for the purpotesearching the
“pinnaclepointestateserver, the hard drive of any personal computetebook
or laptop and any external data storage device hen premises, for the
documents listed in annexure A to the ordéng"listed item3; printing out and
making copies of the listed items found; and deing printouts or copies of the
listed items to the sheriff.A ruleisi was issued, returnable on 17 October 2012,
calling upon the respondents to show cause why@er an the following terms
should not be made: (a) why the listed items in gbhesession of the sheriff
pursuant to the execution of the Anton Pillerorgdiguld not be retained by him
pending the directions of the Court; and (b) whg tlosts of the application
should not stand over for determination in an actio be instituted by the

applicants against the respondents.

[2] The listed items comprise e-mails sent and recebyedarious members
of the Board of Directors of the first respondetith¢ Board); copies of

correspondence between the applicants and respsndemd all documents
relating to a decision, allegedly taken by the Bloan 1 February 2012, to
appoint the first or second applicants as the serprovider responsible for
managing the clubhouse and golf course at the BElmrioint Beach and Golf

Resort (Pinnacle Point).



[8] The stated purpose of the Anton Piller order wagrieserve evidence
pending the finalisation of an action for damageshie sum of R319 200.00,
arising from the first respondent’salleged repudrabf a contract concluded on
or about 1 February 2012with the applicants. OnS&ptember 2012 the

applicants instituted that action against the redpats.

[4] The rule nisi issued by this Court on 16 September 2012 was

subsequently extended to 9 May 2013 when the mzdtee before me.

[5] The respondents oppose the application. They odntieat the order
should not have been granted in the first placadse no case was made out in
the founding papers; that the application amoumtart abuse of process; and
that the applicants should pay costs on a punitgale. However, the
respondents do not insist that the documents adany the sheriffpursuant to

execution of the order, should be returned to them.

[6] It is settled that an Anton Piller order is an rtgeutory order and as
such, may be corrected, altered or set aside bgdbg which granted it at any

time before final judgment, or by a court of comeut jurisdiction:

! South Cape Corporation (Pty) Ltd v Engineering ldigement Services (Pty) L1@77(3) SA 534(A) at
550in fin; Hall and Another v Heynsand Otheir891 (1) SA 381 (C) at 385D-E



[7] An applicant for an Anton Piller order mysima facieestablish: (1) that

he has a cause of action against the respondenh ki intends to pursue; (2)
that the respondent has in its possession spé€aifid specified) documents or
things which constitute vital evidence in suppoittlee applicant’'s cause of
action; and (3) that there is a real and well-fathdpprehension that this
evidence may be hidden, destroyed or somehowegpiatvay before discovery

or by the time the case comes to ffial.

[8] A court has a discretion whether or not to granfaton Piller order and
upon what terms. In the exercise of this discretibe court has regard inter
alia to: the cogency of th@ima faciecase in relation to the requirements listed
in (1), (2), and (3) above; the potential harmhe applicant if the remedy is
refused as compared with the potential harm toréispondent if it is granted;

and whether the terms of the order is more ondimrsis necessary.

[9] Returning to the present case, the basic factsttegse. The first
respondent is responsible for the management ofgtie course and other
amenities at Pinnacle Point. In terms of a writmntract with the first
respondent, the second applicant was appointedhas sérvice provider

responsible for managing the club house and galfssat Pinnacle Point, for

Shoba v Officer Commanding, Temporary Police CaMggendrift Dam and Another; Mapanga v
Officer Commanding, South African Police Murder &uabbery Unit, Pietermaritzberg,and Others
1995 (4) SA 1 (A) at 15 F-I.

s Shoban 2 at 16B-C.



the period 1 September 2011 until 31 January 2@h2n that contract expired.

| shall refer to that contract ashé expired contratt

[10] The applicants’prima facie cause of action, as it appears from the
founding affidavit, is this. At its meeting helsh d February 2012,the Board
took a decision to employ the first applicant, Msé@ttusJ Nel (Nel’), on a
fixed termcontract for a period of 12 months endi&® February 2013 (e
alleged offef). A contract came into being on 2 February 206éw Mr Carl
Van der Linde (Van der Lind®, an employee of the first respondent, verbally

informed Nelof the alleged offer, which he accepted

[11] On 24 February 2012 Nel received from Van der Ljride minutes of the
Board meeting of 1 February 2012, which the appt€asay, confirmed what
Van der Linde had told Nel regarding the appointmdtem 8.2 of the minutes

reads as follows:

“SL queried whether the golf course cannot contiiouige run by CVL and BertuNel

for the next 12 months at least as opposed to tergléor a new service provider/golf

manager. CVL reiterated that the golf course stdut self-sustainable. JJ stated
that there was underlying work that needed to beedand so he urged caution in
continuing to run the course on a “shoestring” biedlg FO stated that the R 950 000
in reserve made up for any shortfall. However, kbg question is whether BertuNel
IS manageable for the next period of 12 monthsL €eted that he had only received
positive feedback on Bertu’s performance from tbeéowners, however stated that

the club cannot continue to hire him on the currénonth-to-month’ basis. HO



stated that he believed BertuNel to be an assdhéoclub and a good manager,
however he needed to be managed correctly. C\tedsthat BertuNel had no control
over the finances of the club so there was no rieedoncern in that regard. JJ
stated that he was opposed to BertuNel's appointrasrmanager from the point of
view that he does not want to expose the homeowmersy risk. He stated that there
was an investigation being held into the disintéigraof the Mossel Bay Golf Course
that BertuNel ran and that he could not justify agng better candidates that have
tendered for the job in favour of BertuNel. The agmder of the board decided to

employ BertuNel on a fixed term 12 (twelve) monhtract on the basis that

throughout this period he would be carefully mardhgad assesseth the meantime,

the tenders would still need to be submitted tobibard for consideration as per the
request from the members flowing out of the SGM AGM held in December

20117*

[12] On 25 July 2012 Nel's services in managing the lobuise and the golf
course, which the respondents say were renderea month-to-month basis,
were terminated. The first respondent tenderedneay to Nelof one month’s
notice of cancellation for August 2012 and an add#l ex gratiaamount of

R40 000.00 in full and final settlement of the gantual relationship between
the parties. The next day i.e. 26 July 2012, Na$ wiven notice that he no
longer needed to render any services in August.2dt2s notice the applicants

accepted as a repudiation of the alleged contract.

[13] The respondents deny that there was any offerldthaly say that the
Board did not take any decision to offer Nel a cacit for 12months at its

meeting on 1 February 2012, as it was obliged Hovioa directive of the first

4 Emphasis supplied.



respondent’s Annual General Meeting (AGM) in DecemB011 to call for

tenders for the management of the clubhouse arfdcgotse, which had to be
considered before a formal and long term appointrneald be made; and that
Nel's contract was on a month-to-month basis teafvi® by either party on 30

days’ notice.

[14] The question which then arises is whether theagpuischave established,
prima facie that the Board made the alleged offer, or indm®doffer, with the
intention of creating an obligation, which upongm@ance would give rise to an

enforceable contract.

[15] A contract is an agreement entered into with thenition of creating an
obligation or obligationsThe basis of a contract is consensus or a meefing o
the minds of the parti€dn agreement is reached when there is consensus
between the parties that they intend to create dmrvwhem an obligation with a
specific content. The agreement must encompagshéafact that obligations
are to be created; (b) the persons between whonolhgations are to be
created; and (c) the content of the obligations, the performances to be

rendered.

Jouberet al (eds)The Law of South Africe2™ed 2010)Vol 5 Part 1 p 360 para 370.
6 LAWSA op citp 360 para 371}oubert v Enslii910 AD 6 at 23-24.
! See LAWSAop citp 360 para 371 and the authorities there collected



[16] An agreement is normally reached by way an difer acceptance. The
offer is a statement of intention in which the offesets out what performance
and on what terms it is prepared to contract. ustncontain the terms necessary
to constitute a valid contratt. The offer must contemplate acceptance and a

resultant obligatiof.

[17] Applying the law to the facts, it appears to met ttiere is noprima
facieproof of the existence of an offer by the firstpesdent, let alone a
contract. The alleged offer does not contain amyn$ upon which the first
respondent was prepared to contract. Mr. Smit, aygqmeared for the applicants,
initially argued that the alleged offer was on #$@me terms as the expired
contract.But that is not stated in the alleged roffend the argument is not
supported by the evidence. Next | was referred poo forma contract between
the first respondent and the second applicant redthcto the founding
affidavit,as being the terms agreed upon. Thistraghy which Nel says he
prepared and sent to Van der Linde in February 26tHes inter alia that the
contract period is 1 March 2012 to 28 February 2048d that the first
respondent would pay a monthly management fee d (®H.00 for the

services. MrSmit rightly conceded that the prarfarcontract was destructive

8 LAWSA op citp 364 para 37@8urroughs Machines Ltd v Chenille Corporation of (PAy) Ltd1964 (1)
SA 669 (W) at 670H, affirmed iGlements v Simpsd®71 (3) SA 1 (A) at 7E-F.
Pitout v North Cape Livestock Co-operative &177 (4) SA 842 (A) at 850C-851D.



of the argument that the alleged offer was on #iaesterms as the expired

contract — the monthly fee under the latter was 621 00.

[18] Moreover, on the applicants’ own version, the atbgffer contains no
terms upon which the first respondent was williogcontract. That much is
clear not only from the alleged offer itself, busafrom an e-mail which Nel
sent to Van der Linde on the very same day thapurportedly accepted the

alleged offer. Nel said,

“Vir die kontrak se volledigheidwilek net graagmeeidelikheidoor die volgendehé:

» Datum van kontrak — 1 Februarie 2012 tot 28 Febre&013.

» Kontrakprys — jyweet self dat die R40 000 vir my@maham se diensie
absolute bargain was - watsoujy as billikbeskousoadh die bank tebreek?
Ekmoetdaremgenoegkryomteoorleef en ekbetaal ree@aham R20 000.00
per maandwatnouniejouprobleem is nie, maar nogtasdik my kwaai.

* Soosjygesien het salonsookbaie extra geld inbringdivertensies en
borgskappevir die klub.

* Prestasie bonus — kwalifiseeronsookvir prestasie bonusof is dit net

vasgesteldekontrakprys?

[19] Nel seeks to explain away this e-mail in reply bgting that he merely
enquired about certain aspects before sending \GnlLohde the proposed
contract and that the enquiry was merely to find whether he too would
receive additional benefits as other staff membérthe first respondent. This
explanation however does not bear scrutiny. Hirg,quite clear from Nel's e-

mail that there was no agreement about the conprac® or the tenure of the
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alleged contract, which according to Nel was 13 timen Second, that there was
no agreement, is underscored by Van der Linde’greplthe same day“Gee
my kansomditgoeddeurte dink en tebespreek meadeaen danterugkomnajou

toe".

[20] It is quite clear from the founding papers that's@roposals in his e-
mail of 2 February 2012 were not placed before iscu$ssed with the Board.
On the contrary, as already stated, the Board teted the month-to-
monthcontract on 25 July 2012. But more fundanibntdne founding papers
show that there was no agreement orssentialiaof the alleged contract — the
price at which the services would be rendered. Ahdourse, if the alleged
offer contained this term, it would not have beenassary for Nel to send the e-

mail enquiring about the contract price in thetfpisce.

[21] In my respectful view, and having regard only te fbunding affidavit,
the applicants failed to establisipama faciecause of action against the first

respondent. On this basis alone, the Anton Pritkxofalls to be set aside.

[22] But there is a further difficulty in the way of tlag@plicants. It is thatthe
order also falls to be set aside in the light o tlespondents’ evidence in
rebuttal. The question whether the applicants hdigeharged theonus of

proving aprima faciecase must be determined with reference to thaleece,
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as there are real disputes of fact which ariséherpapers® This Court has held

that the usual evidential criteria should be apgpirean opposed application for
an Anton Piller ordet'Consequentlywhere, as here, disputes of fact hasena

on the affidavits, a final order may be grantedthé facts averred in the
applicants’ affidavits which have been admitted tbg respondents, together
with the facts alleged by the respondents, jussfigh an order, unless the
respondents’ allegations or denials are so fahégtcor clearly untenable that

they may be rejected merely on the papers.

[23] Applying thePlascon-Evansile, the applicants are not entitled to a final
order for the preservation of evidence, pendingfimaisation of their action.
The respondents’ evidence is that the Board didala any decision to employ
Nel on a fixed term contract for 12 months, andstdid not make the alleged
offer. In a report to the AGM of the first resp@md in December 2011, Ms
Shelley Mackay-Davidson lackay-Davidsof), the Chairperson of the Board
and a practising attorney, stated that Nel wasraot#gd to manage the golf
operations until 31 January 2012, after which geatice would be put out to
tender. This is confirmed in the minutes of the M\GIr James R Julyan
(“Julyar?), a director of the first respondent, in an affwt states that no

decision was taken at the Board's meeting held &eldruary 2012 to appoint

10 Kalil v Decotex (Pty) Ltd and Anoth@©88 (1) SA 943 (A) at 976G-H;
1 Sun World International Inc v Unifruco L&D98 (3) SA 151 (C) at 162H-163B.
12 Plascon-Evans Paints Ltd v Van Riebeeck Paintg (Rt)/1984 (3) SA 623 (A) at 634H-635C.
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either of the applicants on a fixed term contrdcit2months. In addition, Ms
Juliette Thirsk, also apractising attorney,who tdb& minutes at the meeting
ofl February 2012, states that they were in d@finfand that there were a
number of aspects recorded in the draft minuteshvinere not in accordance
with what was decided at the meeting. The allegier was one of them.
Mackay-Davidsonthen amended the minutes to recdrat Wwad been decided,
and on 22 February 2012 sent a revised draft thevemdl Board members by e-
mail. The revised draft, which does not contaie thlleged offer, was

subsequently accepted by the Board as being tidie@mect.

[24] Apart from this, there are other facts which shdattat the relevant
times, Nel was aware the Board did not take a aect® appoint him on a fixed
term contract. Nel was a member of the first raesigot’'s Golf Subcommittee.
He was present at its meeting held on 23 Febru@ip.2 The minutes of that
meeting record inter alia that the Subcommitteehedsto resolve the matter
regarding tenders for the management of the galfssin accordance with the
decision of the AGM; that the Board was waiting fecommendations from the
Subcommittee; that Nel's contract would end on 2brBary 2012; and that
Julyan recommended that the decision relating s esition be taken by the
Board. In the replying affidavit Nel does not digp the correctness of the
minutes of the Golf Subcommittee’s meeting of 2Brbary 2012. He says in

reply that Julyan was against his appointmentfoait WVan der Linde and the rest
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of the Subcommittee were in favour of it; and thtat Tannah Harris, a member

of the Subcommittee was asked, in his words,.”. send thisrecommendation

to the Board. Then he says,Upon conclusion of the Golf Committésc) on
the 23 of February 2012 the second respondent sent meévithates of the

Board, indicating my appointment’

[25] Nel however misses the point. If a recommendaiiorhis appointment

by the Golf Subcommittee as alleged was sent t@tsd only on 23 February
2012, how could the Board have taken a decisicapfmint Nel at its meeting
on 2 February 2012? And why did he, or Van dedkiwho were both present
at the meeting of 23 February 2012, simply notrimfdhe Golf Subcommittee
that the Board had already taken a decision to inppeel at its meeting of 1

February 2012? In my opinion, the answer is notdaseek. The Board took

no such decision.

[26] For these reasons also, the Anton Piller orderldimeiset aside.

[27] In addition, the applicants have not satisfied tbquirement that the

apprehension that the documents or evidence madgsieoyed or spirited away,

must be feal and well-founded*The fear of destruction must not be

13 Emphasis supplied.

14 Universal City Studios Inc and Others v NetworkedidPty) Ltd1986 (2) SA 734 (A) at 755Bhoban
1 at 15I.
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flimsy."®MrSmit fairly conceded that the high-water markto&ir case in this
regard is a bald allegation in the founding affitldkat the applicant believes
that, ‘the First Respondent and its employees will defyitake steps to destroy
these documents and to delete them from their carghu However, there is

no reason or any basis set out for this belief.

[28] Nel's alleged belief is completely unfounded essdlgtfor two reasons.
The first is that the evidence — in the foundinggya no less - points the other
way.The second is that Nel could not seriously hewtertained a belief that
three practising attorneys, officers of the Cowuld conspire to destroy and
delete documents from their computers; and delibgrélout the rules relating
to discovery. And this after they had completehgwmered Nel'squeries as to
whether the Board had taken the alleged decisioh Bebruary 2102 to appoint
him for 12 months; and provided him with documemtsupport of the first

respondent’s position.

[29] On his own showing, as long ago as 31 March 2012nds aware that
the contract for the management of the golf couwvas on a month-to-month
basis until the board appointed a new golf directdien Van der Linde told
him this. On 11 May 2012 Mackay-Davidson seneamail to Nel in which

she advised him that at no stage did the Boardeagrextend his appointment

15 Hall n 1 at 390D-H.



15

until the end of February 2013, as it was obligedotllow the directive of the
AGM in December 2011 to call for tenders for thevee; and that his contract
was on a month-to-month basis terminable by eigasty on 30 days’ notice.
The same day i.e. 11 May 2012, the applicantsiagtpreplied by e-mail. He
informed Mackay-Davidson that Nel had indeed bggyoated on a fixed term
contract for 12 months until the end of Februaryd20that this had been
confirmed orally; and that MrHerbieOosthuizenO@sthuizel), also a

practising attorney, had been appointed to finaliseritten agreement of
employment. Mackay-Davidson was asked to commenthese facts, after

which Nel’s attorney would take instructions.

[30] Mackay-Davidson responded by letter dated 28 May22@ which she

said that the alleged decision appeared in a predim draft of the minutes.
She attached a copy of the minutes of the meetingy Bebruary 2012, as
approved by the board at the meeting of 9 May 261@hich the alleged offer
Is not recorded. She went on to say that Nel'sivarof the conversation with
Van der Linde in which he had supposedly been méat of the alleged offer,
was incorrect; and that Van der Linde had informied that the contract would
continue on a month-to-month basis at the end aofualy 2012,until a

permanent golf manager was appointed; and that Gathuizen had been
instructed by the Board to draft a service leveteagient to govern the

temporary relationship between Nel and the firspomdent.
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[31] What all of this shows, is that prior to the lauimghof this application,
Nel's conduct is inconsistent with any belief thia respondents would destroy
or delete the documents from their computers. Mmpecifically, after the first
respondent had given him the relevant informatibtha end of May 2012, he
could not have believed that the documents wouldidstroyed. This would
explain why he did nothingbetween May and Septen@t2, when this

application was launched.

[32] The applicant did not make out a case in the faumgbiapers that the
respondents would hide, destroy or spirit away dwents relating to decisions
taken by the Board. It follows, in my respectfidw, that the Anton Piller order

should not have been granted.

[33] In view of the conclusion to which | have come,dtunnecessary to
consider in any detail the question whether theudwmnts obtained pursuant to
the Anton Piller order constitute vital evidence sapport of the applicants’
cause of action. It suffices to say that the aaplis did not meet this
requirement either. The evidence is not of greapartance to their

case'finasmuch as there is a paper trail in relation teatvwas decided

16 Shobanote 1 at 15J.



17

regarding the management of the golf course anoholuse at Pinnacle point,

before and after the expired contract came to dn en

[34] What remains is the question of costs. Universal City Studig¥

Corbett JA said,

“Procedurally the typicalAnton Pilleorder is very unusual in that it is
normally soughtex partewithout notice to the other party and camera
Moreover, aspects of the order immediately affacam adverse manner the
rights to the other party without him having beezald in opposition to the
order. In addition, there is abundant evidencettimathe pastAnton Piller
orders have been grossly abused by those in whasmiif they had been

granted at the expense of those against whom they een granted'®

[35] An application for an interdiax parteand in camera, should be granted
in very clear cases where justice cannot be sentfeerwise than by depriving
the respondent of his right to be heard. In theineaof things such cases are

exceptional?

[36] This, plainly, is not an exceptional case, and ttutes an abuse of the
Anton Piller procedure. The application was nowh&ear urgent — the

applicants waited some six months before approgctiia Court. They were

1 Note fn 13.
18 Universal City Studiosote fn 16 at 752B-C.
19 Knox D’arcy Ltd and Others v Jamieson and Othk996 (4) SA 348 (A) at 379H-I.
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not justified in doing s@x parte Their enquiries to the respondents regarding
the alleged offer and its purported repudiationevanswered; and documents
were furnished to them in support of the resporglgmbsition.There was no
basis at all to believe that the respondents wdelkstroy documents or delete
them from their computers, for the reasons alreadyanced. There is no
reason why the applicants could not have made disercdinary discovery
procedures to obtain access to the documents eequir substantiate their

alleged cause of actidfi.

[37] In these circumstances, | am satisfied that anroittkt the applicants

should bear the respondents’ costs on the att@néclient scale is justified.

[38] The order | make is as follows:

1. The Anton Piller order and all the orders grantedspant theretoin

the order dated 14 September 2012, are set aside.

2. The rulenisi in paragraph 1 of the order dated 14 Septembe 201

discharged.

20 Rath v Ree8007 (1) SA 99 (C) para 37.



3.

4.

19

The Sheriff, Mossel Bay, is directed to returnhte first respondent
by no later than Friday 31 May 2013, the documebtained at its
premises pursuant to the execution of the ordexdddd September

2012 and listed in the Sheriff's inventory datedSEptember 2012.

The applicants are ordered to pay the costs offtpéication jointly

and severally, on theattorney and client scale.

SCHIPPERS J



