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JAMIE, AJ 
 

[1] This is  an opposed appl icat ion by the appl icant for the evict ion of  the 

f i rst ,  second and thi rd respondents in terms of sect ion 4 of  the Prevent ion of  

I l legal  Evict ion From and Unlawful  Occupat ion of  Land Act ,  No. 19 of  1998 

(hereafter  “PIE”) .   The appl icat ion was issued out  of  th is Court  on 

13 June 2022.  

[2] The appl icant descr ibes i tsel f  in the founding aff idavi t  as fo l lows: 

“3.  The Appl icant is  Goodf ind Propert ies (Pty) Ltd (Registrat ion 

No. :  2018/037214/07),  wi th i ts  regis tered address at  Block 

A, Park Lane Off ice Park,  Park Road, Pinelands, Cape 

Town, Western Cape Province.”  

[3] The appl icant is  referred to interchangeably in th is judgment as such or  

as “Goodf ind”.  

[4] The appl icant goes on to state the fo l lowing:  

“4. On 4 Apri l  2019, the Appl icant  purchased 911 Sakabula 

Flats,  Sakabula Crescent,  Ruyterwacht,  Western Cape 

Province ( ‘ the property ’ )  f rom Communicare NPC 

( ‘Communicare’) .   The Appl icant is  therefore the registered 

owner of  the immovable property.”  

“10.  On 28 August 2002, the Appl icant,  duly  represented (as 

landlord)  and the Fi rst  Respondent  personal ly (as lessee),  
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at Ruyterwacht,  entered into a lease agreement ( ‘ the lease’)  

in respect  of  the property.   A copy of  the lease is  annexed 

hereto marked ‘B’ ,  the contents of  which are to be read as i f  

speci f ical ly  incorporated herein.”  

[5] The f i rst ,  second and thi rd respondents are descr ibed as fo l lows: 

“5.  The First  Respondent is  Rosie Kennedy, an adul t  male (s ic) ,  

whose fur ther part iculars are unknown to me, who is 

current ly in occupat ion of  the property.  

6.  the Second Respondent is  Charlene Botes, an adul t  female,  

whose fur ther part iculars are unknown to me, who is 

current ly in occupat ion of  the property.  

7.  The Third Respondent(s)  is /are al l  other persons who may 

current ly occupy the property.   The Appl icant has no 

knowledge of  who else ( i f  anyone aside from the 

Respondents ment ioned above) current ly occupies the 

property.  

8.  The Fourth Respondent is  the Ci ty of  Cape Town 

Munic ipal i ty,  a munic ipal i ty  establ ished in terms of  sect ion 

12, 14 and 16 of  the Munic ipal  Structures Act,  No. 117 of  

1998,  wi th i ts  of f ices at  Civ ic Centre,  12 Hertzog Boulevard, 

Cape Town, Western Cape Province.”  

[6] I  shal l  in th is judgment refer to the f i rs t  and second respondents as such 

or as “Mrs Kennedy” and “Ms Botes” respect ively.  
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[7] As I  have said,  the appl icant seeks the evict ion of  the f i rs t  to th i rd 

respondents f rom the property by v i r tue of  thei r  a l leged unlawful  occupat ion.  

[8] The f i rst  to th i rd respondents oppose the appl icat ion.  They are 

represented by Ms Adhikar i  and Mr Ebrahim, instructed by Mr MC Coetzer of  

Attorneys Chris  Fick & Associates.  I  was informed by Ms Adhikar i  that they 

appear and act for  their  c l ients on a pro-bono basis.   The court  is  indebted to 

them and their  at torney for their  assis tance in th is matter.  

[9] The City of  Cape Town took no act ive part  in the proceedings save to 

f i le a br ief  aff idavi t  to which was at tached i ts s tandard occupier  quest ionnaire.   

The relevant port ions of  the aff idavi t  are to the fo l lowing effect :  

“6.  In these proceedings, the Ci ty  has not been provided with 

suff ic ient informat ion ( i .e.  the current f inancial  abi l i ty  of  the 

Respondents to obtain al ternat ive accommodat ion) to determine 

whether the Respondents wi l l  be able to secure al ternat ive 

accommodat ion i f  an evict ion order is  granted by th is Honourable 

Court .  

7.  I f  the Respondents require the assistance of  the Ci ty,  they are 

required to del iver the completed quest ionnaire to the Ci ty  wi th in 

15 days of  at test ing hereto.  

8.  On receipt  of  a duly completed quest ionnaire or af f idavi t  which 

contains the personal  c i rcumstances of  the Respondents,  the Ci ty 

wi l l  be in a posi t ion to issue and f i le a comprehensive housing 



5 
 

report  which takes into account the personal  c i rcumstances of  the 

Respondents and detai ls  whether the Respondents qual i fy  for 

emergency shel ter,  the nature of  the emergency shel ter and when 

such shel ter may be avai lable for occupat ion.”  

[10] The respondents rely on the fol lowing grounds of  opposi t ion to the 

appl icat ion:  

10.1.  That Goodf ind lacks standing to br ing the appl icat ion;  

10.2.  That a tac i t  term should be imported into the lease agreement to 

the effect  that Goodf ind is  bound not to increase the rental  beyond 

that which Mrs Kennedy can afford;  

10.3.  On a proper const i tut ional  interpretat ion, the same conclusion is 

reached. 

10.4.  An equal i ty chal lenge to Goodf ind’s conduct,  based on al leged age 

discr iminat ion against  Mrs Kennedy as also the respondents’ r ight  

of  access to housing in terms of  sect ion 26.  

10.5.  That the requirements of  PIE for an evict ion have not been met.  

[11] I  shal l  deal  wi th each of  the grounds in turn.  

Locus standi 

[12] The relevant averments in th is regard are the fo l lowing:  

12.1.  Goodf ind obtained t ransfer of  the property f rom Communicare on 

or about  4 Apr i l  2019.  I  point  out in th is regard that the al legat ion 



6 
 

in the founding aff idavi t  that ,  on 28 August 2002, Goodf ind 

concluded a lease agreement wi th Mrs Kennedy is obviously 

incorrect .   As the lease agreement indicates,  i t  was concluded by 

Communicare,  descr ibed as an Incorporated Associat ion not for  

Gain,  wi th regis trat ion no. 1929/01590/08.  As appears f rom i ts 

regist rat ion number,  Goodf ind was only incorporated in 2018.  The 

part ies however,  correct ly,  approached the matter  on the basis 

that,  upon i ts acquis i t ion of  the property  f rom Communicare in 

2019,  Goodf ind would have stepped into the shoes of  

Communicare as lessor.   I  shal l  approach the matter on that  basis.  

12.2.  There is a more s igni f icant error in paragraph 10 of  the founding 

aff idavi t .   I t  fa i ls  to ment ion that the lease was concluded not only 

wi th Mrs Kennedy, but also wi th Ms Botes.  Her name appears on 

the cover sheet of  the lease above the word “Tenant” ,  and she 

also s igned the lease, wi th Mrs Kennedy, in such capaci ty.  

12.3.  On 19 October 2020, Mrs Kennedy received a let ter of  demand 

from Toefy Attorneys act ing on behal f  of  Communicare.   I t  a l leged 

that she owed arrear rentals  in the amount of  R53 316,52 to 

Communicare.   Al though not  al leged in the founding aff idavi t ,  the 

let ter a lso purported to give not ice of  cancel lat ion of  the lease 

agreement should the arrears not be sett led wi th in twenty days.   

12.4.  In December 2020, Communicare issued summons against  f i rst  

and second respondents out of  the Goodwood Magistrate ’s Court  

for recovery of  the arrear rental  c la imed. 
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12.5.  The part iculars of  c la im al lege, inter al ia ,  that  Communicate is the 

owner and person in charge of  the property,  that the property  was 

transferred from Communicare to Goodf ind, thereby ceding al l  the 

former ’s r ights in terms of the lease agreement to Goodf ind, and 

that Goodf ind had passed a resolut ion permit t ing Communicare to 

in i t iate and defend legal  proceedings and to manage Goodf ind’s  

immovable propert ies.  

12.6.  The aforement ioned resolut ion is to be found as annexure “H” to 

the reply ing aff idavi t  at  record page 212.  I t  is  dated 20 May 2019 

and records the fol lowing:  

 “1.  GOODFIND PROPERTIES (PTY) LTD hereby appoints 

COMMUNICARE NPC (Registrat ion Number:  

1929/001590/08) 

  as i ts  t rue and lawful  Agent  and in i ts  name, place and 

stead to in i t iate and/or  defend any legal  proceedings 

on behal f  of  GOODFIND PROPERTIES (PTY) LTD 

and/or i ts  subsidiar ies.  

 2.  GOODFIND PROPERTIES (PTY) LTD hereby appoints 

COMMUNICARE NPC (Registrat ion Number:  

1929/001590/08) 

  as i ts  t rue and lawful  Agent ,  ent i t l ing i t  to manage al l  

immovable propert ies registered in the name of 

GOODFIND PROPERTIES (PTY) LTD and/or i ts  
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subsidiar ies,  but wi thout  prejudice to the general i ty  of  

the aforegoing, be ent i t led to author ize and/or give 

permission to any person to enter  or reside upon any 

immovable property  owned by GOODFIND 

PROPERTIES (PTY) LTD and/or i ts  subsidiar ies.”  

12.7.  The resolut ion is s igned by one Anthea Houston, in her capaci ty 

as a di rector of  Goodf ind.  

12.8.  In their  answering aff idavi t  the respondents aver that,  to the best 

of  their  knowledge, Ms Houston is a lso a di rector  of  Communicare 

and i ts  Chief  Execut ive Off icer.  

12.9.  Based on the aforegoing, the respondents contend that ,  as far 

back as May 2019, Goodf ind divested i tsel f  of  the r ight to l i t igate 

on i ts own behal f ,  and that i t  fo l lows that i t  has no standing to 

inst i tu te these proceedings in i ts  own name, and that same should 

have been inst i tuted by Communicare.  On that basis alone, the 

respondents contend that the appl icat ion fa l ls  to be dismissed.  

[13] I t  wi l l  be apparent  f rom the aforesaid that the respondents have not 

ut i l ised the provis ions of  Rule 7(1) to dispute that  the inst i tut ion of  the 

appl icat ion was proper ly author ised.  In my view, Rule 7 has no appl icat ion in 

the present instance.  What is  being chal lenged here is the appl icant ’s locus 

standi ,  i .e . ,  whether i t  is  ent i t led to seek the rel ie f  in the proceedings 

inst i tu ted.   Rule 7 deals wi th a di fferent  point ,  i .e. ,  whether the inst i tu t ion of  
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the proceedings themselves is author ised, not the quest ion of  whether the 

appl icant is  ent i t led to seek the requested rel ief . 1 

[14] In response to the chal lenge to i ts  s tanding, the deponent  to the 

founding aff idavi t ,  Ms Lynn Ol iver,  who, in the founding aff idavi t  s tated that 

she was duly author ised by Goodf ind to br ing the appl icat ion on i ts behal f ,  

s tates the fo l lowing in the reply ing aff idavi t :   

14.1.  She is an adul t  female port fo l io manager employed by Goodf ind, 

the appl icant in  the matter.  

14.2.  On 20 May 2019 Goodf ind resolved to author ise Communicare to 

inst i tu te any legal  proceedings on i ts  behal f .  

14.3.  Communicare has i ts own internal  delegat ion author i ty,  in i t ia l ly  

adopted on 26 February 2008, whereby the Board of  Communicare 

adopted a delegat ion of  author i ty f ramework,  which came into 

effect  on 1 March 2008.  The delegat ion author i ty is  updated f rom 

t ime to t ime, the latest  amendment being made on 16 August 

2019.   A copy of  the delegat ion author i ty in force when the present 

matter was inst i tuted is at tached to the reply ing aff idavi t  marked 

“ I ” .  

14.4.  Ms Ol iver then avers the fo l lowing:  

“8.  [The]  delegat ion provides for matters such as th is to 

be in i t iated by the General  Manager:  Rental  Property 

 
1 See Erasmus, Superior Court Practice, Second Edition, at D1 – 96. 
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Management,  Faieda Jacobs, who in turn on 11 

August 2021 author ised me by way of  a delegat ion of  

author i ty that I  at tach hereto marked ‘J ’ ” .   Such 

delegat ion is pert inent ly permit ted in th i rd pr inciple on 

annexure A to I .  (s ic)  

9. In terms of the delegat ion of  author i ty,  I  was provided 

with the necessary author i ty to commence, inst i tu te 

and defend any legal  proceedings on behal f  of  the 

appl icant,  which inc ludes the s igning of  a l l  a f f idavi ts 

for any legal  proceedings speci f ical ly  related to the 

immovable propert ies leased by the appl icant .   I  

therefore,  as stated, have the necessary author i ty to 

in i t iate these proceedings,  and to appoint  at torneys 

for th is purpose.”  

14.5.  Ms Ol iv ier  then, puzzl ingly,  goes on to say the fol lowing:  

“Communicare, act ing through i ts funct ionar ies,  proper ly 

inst i tu tes (s ic)  these proceedings in the appl icant ’s name.”  

14.6.  Ms Ol iv ier  a lso conceded that Goodf ind is a whol ly-owned 

subsidiary of  Communicare.  

14.7.  The delegat ion of  author i ty f rom Ms Jacobs to her,  re l ied upon by 

Ms Ol iver,  is  on a Goodf ind Propert ies let terhead and states the 

fo l lowing:  
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“This let ter serves to conf i rm that in terms of  the c lause 

6.5.3 of  the appl icable Delegat ion of  Author i ty  Framework,  

Faieda Jacobs in her capaci ty  as General  Manager:  Rental  

Property Management has wi th immediate ef fect ,  delegated 

to Lynn Ol iver in  her capaci ty  as Port fo l io Manager of  

Goodf ind Propert ies the responsibi l i ty  to commence, 

inst i tu te and defend any legal  proceedings on behal f  of  the 

aforement ioned ent i ty including the s igning of  af f idavi ts for 

any legal  proceedings pertain ing speci f ical ly  to the 

immovable propert ies leased by Goodf ind Propert ies.”  

14.8.  The let ter  is  s igned by Faieda Jacobs in her capaci ty as General  

Manager and is countersigned by one Elsabe Marx in her capaci ty 

as Company Secretary.  

14.9.  Clause 3.4.1 of  the delegat ion author i ty rel ied upon by Goodf ind 

in reply states that  instruct ions to inst i tute legal  proceedings in 

matters other than those relat ing to col lect ions and arrears may 

be recommended by Communicare’s General  Manager:  Rental  

Property Manager but are subject  to the f inal  approval  of  the Chief  

Execut ive Off icer of  Communicare.  

14.10.  Clause 6.5.3 of  the delegat ion author i ty empowers Communicare’s 

General  Manager:  Rental  Property Management to grant f inal  

approval  for the author isat ion of  legal  proceedings and the s igning 

of  aff idavi ts in respect of  col lect ions.  

[15] Accordingly,  the respondents contend, as to Goodf ind’s standing: 
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15.1.  Goodf ind c lear ly,  by v i r tue of  the resolut ion of  May 2019, divested 

i tsel f  of  the r ight to l i t igate on i ts own behal f  and appointed 

Communicare for th is purpose. 

15.2.  Al though the respondents accept that  Goodf ind could,  by way of  a 

further resolut ion, have revested i tsel f  wi th th is power,  there is  no 

evidence before the court  that  i t  in fact  d id so.  

15.3.  The fact  that Goodf ind, in i ts  reply,  seeks to demonstrate that 

Communicare,  in the person of  Ms Jacobs, had delegated the 

power to inst i tute these proceedings to Ms Ol iver,  demonstrated 

that no such resolut ion had been taken by Goodf ind to revest the 

power to l i t igate in i tsel f .   I  agree with th is submission.  

15.4.  The matter is  further confused by the assert ion, referred to above, 

that the proceedings had been inst i tuted in Goodf ind’s name by 

duly author ised funct ionar ies of  Communicare.  This is  at  odds 

wi th,  and destruct ive of ,  the assert ion by Ms Ol iver,  both in the 

founding aff idavi t  and in reply,  that she, as an employee of  

Goodf ind,  is  author ised to br ing the present proceedings in 

Goodf ind’s name. 

15.5.  I  am further in  agreement wi th the respondent ’s  content ions that  

the provis ions of  the delegat ion author i ty rel ied upon do not assist  

Goodf ind.   In th is regard:  

15.5.1.  Clause 3.4.1 c lear ly only contemplates a recommendat ion 

by Communicare’s  General  Manager:  Rental  Property 
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Management,  but  f inal  approval  by Communicare’s Chief  

Execut ive Off icer.   There is no evidence that Ms Houston,  

who appears to occupy that off ice,  approved the 

inst i tu t ion of  the present proceedings.  

15.5.2.  Clause 6.5.3,  which purportedly author ises Ms Jacobs to 

delegate her powers to Ms Ol iver,  does not assis t  as i t  is  

conf ined to col lect ions.  

15.6.  Final ly,  the actual  purported delegat ion by Ms Jacobs to Ms Ol iver 

does not evidence any act  on the part  of  Communicare.  As stated,  

i t  is  on Goodf ind’s let terhead and,  al though signed by Ms Jacobs 

in the capaci ty of  General  Manager,  there is no indicat ion that she 

is act ing in such capaci ty on behal f  of  Communicare,  as opposed 

to on behal f  of  Goodf ind.  

[16] I t  is  set t led that a party can d ivest i tsel f  of  the r ight to sue.  In Picardi ,  

the Supreme Court  of  Appeal  held as fo l lows:  

“An ef fect ive and uncondi t ional  t ransfer  of  r ights occurred when the 

cession in secur i tatem debi t  was executed.   The consequence is that the 

respondent was divested of  the power to sue the appel lant  in respect of  

the unpaid rentals.   In order to sue for  the recovery of  the ceded debts 

the respondent  should have taken recession of  them from the bank.” 2 

 
2 Picardi Hotels Limited v Thekweni Properties (Pty) Ltd 2009 (1) SA 493 (SCA) at [14] 
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[17] I t  is  further the posi t ion that  a pr incipal  can revoke his or her 

representat ive's  author i ty  provided that  the author ised act has not al ready 

been concluded. 3 

[18] As al ready indicated above, there is no evidence that Goodf ind 

rescinded the resolut ion divest ing i tsel f  of  the power to sue in respect of  i ts  

immovable propert ies.  

[19] For what i t  is  worth,  the facts set out in  paragraphs 12.3 to 12.5 above 

support  the conclus ion that Goodf ind ceded the r ight to manage i ts immovable 

propert ies,  including the r ight  to inst i tu te legal  proceedings in that regard, to 

Communicare.  

[20] In the c i rcumstances, and on the basis of  the facts placed before me, I  

am of the v iew that  Goodf ind has not demonstrated that i t  has or had the 

power to inst i tute the present  proceedings.  In summary:  

20.1.  I t  d ivested i tsel f  of  that power in favour of  Communicare in May 

2019. 

20.2.  There is no indicat ion on the papers that i t  ever retook the power.  

20.3.  The fact  that i t  had not retaken the power is to be inferred f rom 

the effor ts  made in the reply ing aff idavi t  to demonstrate that  

Communicare,  v ia Ms Jacobs,  had author ised Ms Ol iver,  on behal f  

of  Goodf ind, to inst i tute proceedings.  

20.4.  Those efforts are ineffectual  as:  

 
3 Stowe v Royal Insurance Co (1885) 5 EDC 37; Bhanjee v Kara Devraj 1933 NPD 547 
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20.4.1.  Ms Jacobs had no power,  in terms of  c lause 3.4.1 of  the 

delegat ion author i ty,  to inst i tute legal  proceedings, whether 

on behal f  of  Communicare or  Goodf ind.   Her author i ty was 

l imi ted to making a recommendat ion to Communicare’s Chief  

Execut ive Off icer,  who had to approve same. 

20.4.2.  In terms of c lause 6.5.3,  re l ied upon in the subsequent  

al leged delegat ion by Ms Jacobs to Ms Ol iver,  Ms Jacobs 

did have such power but only in respect of  col lect ions.  

20.4.3.  In respect  of  the actual  le t ter  of  delegat ion rel ied upon,  

there is no indicat ion in same that i t  emanates f rom 

Communicare or that Ms Jacobs was act ing as General  

Manager of  Communicare when she signed the let ter.  

[21] For al l  o f  the above reasons, I  am of the v iew that Goodf ind has not  

demonstrated locus standi  to  br ing th is appl icat ion, and that same accordingly 

fa l ls  to be dismissed on this ground alone. 

[22] That would ordinar i ly  be the end of  the matter.   However,  Ms Adhikar i  

referred me to the judgment of  the Const i tut ional  Court  in S v Jordan 4.   There 

the Court  said that where the const i tut ional i ty  of  a provis ion is chal lenged on 

a number of  grounds and the court  a quo upholds one such ground,  i t  is  

desirable that i t  should also express i ts  opinion on the other chal lenges.  This 

is  necessary in the event of  the Court  decl in ing to conf i rm on the ground 

upheld by the court  a quo .   In the absence of  a judgment on the other 

 
4 2002 (6) SA 642 (CC) 
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grounds, the matter  may have to be referred back to the court  a quo  which 

could resul t  in  unnecessary delays in the disposal  of  cases. 5 

[23] Al though the dictum in Jordan  is  str ic t ly  appl icable to const i tut ional  

proceedings only,  I  consider the reasoning to be equal ly  appl icable to non-

const i tut ional  matters,  especial ly  where a point  in l imine is  upheld.   Should 

the matter  go on appeal ,  and should i t  be found that I  was wrong in respect of  

Goodf ind’s lack of  locus standi ,  the matter wi l l  have to be referred back to me 

for judgment on the other issues.  This is  obviously undesi rable.   I  have heard 

fu l l  argument,  and I  wi l l  accordingly also deal  wi th the further grounds of  

object ion raised on behal f  of  the respondents.  

Tacit  term 

[24] The taci t  term contended for  by the respondents is  pleaded as fo l lows, 

wi th the preceding paragraphs in the answering aff idavi t  provided for the 

relevant context :  

“61.  Communicare’s business model is  one which makes avai lable 

af fordable rental  opt ions for low-income consumers.  This is ,  as I  

have stated, the express basis on which the lease agreement was 

concluded in 2002.   Further,  Communicare was wel l  aware of  my 

f inancial  c i rcumstances and my age when the lease agreement 

was concluded,  which is why I  qual i f ied to rent  af fordable housing 

from Communicare.  

 
5 At para 21 
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62. Consequent ly,  when Communicare entered into the lease 

agreement wi th me, i t  was, or  ought reasonably to have been 

aware that when I  reached ret i rement age, the only income which I  

would have would be a SASSA grant.  

63.  Since the purpose of  the lease agreement was to provide me wi th 

af fordable housing, proper ly interpreted in l ight  of  a l l  the relevant 

facts and surrounding c ircumstances,  Clause 7.4 only permits  

Communicare as lessor to increase the rental  amount to an 

amount that remains af fordable for me bearing in mind my income. 

64.  In the c i rcumstances, on a proper interpretat ion of  Clause 7.4,  

once I  ret i red,  the lease agreement permit ted Communicare to 

increase my rental  to an amount that  does not exceed my SASSA 

grant and al lows me to provide for my basic amenit ies such as 

food,  water,  and electr ic i ty  f rom my SASSA grant .   

(Emphasis in the or ig inal)  

65.  In the al ternat ive,  and only in  the event  that  the Court  does not 

f ind that  the proper interpretat ion of  Clause 7.4 is as set  out 

above,  I  submit  that  the lease agreement contains a taci t  term, 

l imi t ing the permit ted rental  increase in terms of Clause 7.4 so 

that the total  amount of  my rental  af ter ret i rement does not  exceed 

my SASSA grant and al lows me to provide for my basic amenit ies 

f rom my SASSA grant.  
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66. I  point  out  that  Clause 7.4 does not  require the lessor to increase 

my rental .   I t  permi ts the lessor to elect  not to increase my rental ,  

or  to decrease my rental .  

67.  However,  Communicare elected to vary the rental  by increasing 

my rental  amount on a year ly  basis to an amount that is  not 

af fordable for me, in  breach of  Clause 7.4 proper ly  interpreted, 

al ternat ively in breach of  the taci t  term pleaded above. (Emphasis 

suppl ied)”  

[25] Clause 7.4 of  the lease agreement prov ides as fo l lows: 

“7.4 The Landlord shal l  have the r ight to vary the rental  dur ing the 

lease per iod by giv ing the Tenant one c lear calendar month’s 

wr i t ten not ice.”  

[26] I t  is  t r i te  that the process of  interpretat ion involves a uni tary exercise of  

consider ing language, context  and purpose.  I t  is  an object ive exercise where, 

in the face of  ambigui ty,  a sensible meaning is to be preferred to one which 

undermines the purpose of  the document. 6 

[27] In oral  submissions in support  of  the ex istence of  the contended for  taci t  

term counsel  had some di ff icu l ty in art iculat ing wi th precis ion the terms of 

same. 

 
6 Martrade Shipping and Transport GmbH v United Enterprises Corporation and MV ‘Unity’ [2020] ZASCA 120 
(2 October 2020) 
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[28] Thus, in the heads of  argument,  the content ion was made that i t  l imi ted 

the permit ted rental  increases under the lease agreement to no more than that  

which is affordable for Mrs Kennedy. 7 

[29] However,  in oral  argument,  counsel  was constrained to accept that ,  

g iven that  the second respondent was also ref lected as a lessee in the 

agreement of  lease,  the taci t  term should relate to increases which were 

affordable to f i rst  and second respondents col lect ively.  

[30] A taci t  term, or  term inferred f rom the facts,  was descr ibed by Corbet t  

AJA in McAlpine & Son (Pty) Ltd v Transvaal  Provincial  Adminis trat ion 8 as  “an 

unexpressed provis ion of  the contract  which der ives from the common 

intent ion of  the part ies,  as inferred by the Court  f rom the express terms of the 

contract  and the surrounding c ircumstances.  In supply ing such an impl ied 

term the Court ,  in t ruth,  declares the whole contract  entered into by the 

part ies . ” 9 

[31] There are a number of  pr incip les to bear in mind when consider ing the 

importat ion of  a taci t  term into a contract .   The f i rst  is  that such a term cannot 

be imported into a contract  where the part ies have expressly and 

unambiguously deal t  wi th the matter,  and a taci t  term may not contradict  such 

an express term. 10 

 
7 At para 58 
8 1974 (3) SA 506 (A) 
9 At 531 to 532, footnotes omitted 
10 Shepherd Real Estate Investments (Pty) Ltd v Roux Le Roux Motors 2020 (2) SA 49 (SCA) at [24] 
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[32] A second is that  the taci t  term sought to be imported must  be capable of  

c lear and exact formulat ion.  The fol lowing has been said as to th is  

requirement:  

“Once there is  d i f f icul ty and doubt  as to what the term should be or  how 

far i t  should be taken i t  is  obviously di f f icul t  to say that  the part ies 

c lear ly intended anything at  a l l  to be impl ied.” 11 

[33] I  deal  wi th the second pr inciple f i rst .   I  have already referred to the 

di ff icul ty  that respondents ’ counsel  had in formulat ing the precise content  of  

the taci t  term, and also the concession that  i t  would have to include 

affordabi l i ty  in relat ion to the second respondent as wel l .  

[34] Upon a considerat ion of  the lease agreement there are var ious 

indicators that  i t  was not meant to be an ordinary resident ia l  lease.  I  refer to 

the fo l lowing:  

34.1.  Clause 7.5 provides as fo l lows:  

“The Tenant agrees to complete and return to the Landlord 

an income survey form as and when required by the 

Landlord.”  

34.2.  In my view, the c lear meaning and purpose of  c lause 7.5 is to 

enable the landlord,  f rom t ime to t ime,  to ascerta in whether the 

tenant st i l l  qual i f ies for affordable housing as offered by 

Communicare (and Goodf ind).  

 
11 Desai v Greyridge Investments (Pty) Ltd 1974 (1) SA 509 (A) at 522 to 523 
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34.3.  Var ious c lauses of  the lease, for example 7.2 and 10.1,  refer to 

the Rental  Housing Act,  Act 50 of  1999.   Sect ion 2(1)(a)  of  that Act 

provides that Government must promote a stable and growing 

market  that progressively meets the latent demand for affordable 

rental  housing among persons histor ical ly  disadvantaged by unfai r  

d iscr iminat ion and poor persons, by the introduct ion of  incent ives, 

mechanisms and other measures.   

34.4.  Once again,  th is  points to the lease being directed at  persons as 

descr ibed in the aforement ioned sect ion, i .e.  who require 

affordable housing.  

34.5.  Clause 11.2 provides as fo l lows:  

“ [The Landlord]  [s]hal l  have the r ight and be ent i t led to 

require the Tenant  to t ransfer  f rom the leased Premises to 

other Premises of  the Landlord on the Landlord ’s Housing 

Estate i f  and when the Landlord considers c i rcumstances 

render such transfer necessary or  desi rable.   Fai lure or 

refusal  by the Tenant to move to such other Premises when 

instructed by the Landlord to do so,  shal l  const i tute a 

breach of  th is agreement by the Tenant  and ent i t le the 

Landlord to cancel  th is lease.” 

34.6.  This is  a highly unusual  provis ion, and indicat ive of  the fact  that  

one is not  deal ing here wi th an ordinary resident ia l  lease.  In fact ,  

Communicare (and Goodf ind)  would appear to s tand in a d i fferent 

relat ionship to i ts  tenants f rom that  of  an ordinary landlord.   This 
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is  c lear  f rom the fact  that i t  may al locate di fferent premises to the 

tenant for  a var iety of  reasons, one of  which would,  presumably,  

be affordabi l i ty  of  the rental  to the tenant concerned. 

[35] Accordingly,  and had the taci t  term contended for been one to the effect  

that,  notwi thstanding c lause 7.4 of  the lease, any increases had to be 

affordable,  whether in the sense of  being lower than market-related rentals for  

a s imi lar  property,  or in  l ine wi th affordable housing for purposes of  appl icable 

legis lat ion, such as the Rental  Housing Act,  or the Social  Housing Act,  16 of  

2008, there may have been some tract ion in respondents ’ point .  12 

[36] However,  none of  the above considerat ions point  to a taci t  term of the 

very speci f ic ,  and sel f -serving, sor t  contended for by the respondents,  viz 

that ,  regardless of  c i rcumstances and the needs of  others in relat ion to 

affordable housing, there is a term that  the rental  would always be affordable 

to the f i rs t  respondent,  whether alone or in  conjunct ion wi th the second 

respondent,  and would in addi t ion be such as to enable her to purchase 

grocer ies,  ut i l i t ies and the l ike.  

[37] I  consider the suggest ion of  such a term to be far- fetched and such as 

to render Communicare’s (and Goodf ind’s) business impract ical ,  i f  not  

impossible.    

 
12 Section 2(1)(f) of the Social Housing Act requires the State and social housing institutions, inter alia, to ensure 
the sustainable and viable growth of affordable social housing as an objective of housing policy.  While there is no 
definition of “affordable housing”, the phrase ‘affordable social housing” is defined, inter alia, as “a rental or co-
operative housing option for low to medium income households”.  Such households are in turn defined as “those 
households falling within the income categories as determined by the Minister from time to time.” 
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[38] Thus, i f  the contended for term were to be imported across the board, 

as i t  would have to be in respect of  other leases contain ing c lause 7.4 or  a 

s imi lar provis ion,  Communicare (and Goodf ind) would f ind themselves having 

to deal  wi th a myriad of subject ive considerat ions before they could increase 

rentals at  any of  their  affected uni ts.   This,  to my mind, does not make sense, 

even in the context of  the provis ion of  affordable housing.  Put  di fferent ly,  I  

can accept the not ion of  an object ive standard of  affordabi l i ty,  but not the 

subject ive,  personal ised one contended for by the respondents.  

[39] Such a construct ion would a lso not  be necessary in the business sense 

in order to give eff icacy to the contract . 13  In fact ,  for  the reasons 

aforement ioned,  i t  would have the opposi te effect .  

[40] As to the pr inciple that the term may not contradict  an express term, I  

f ind th is to be the case here.   Clause 7.4 is c lear and unambiguous.  The taci t  

term sought to be imported would c lear ly contradict  i t  and in fact  render i t  pro 

non scr ipto.   This  is  not permissible.  

[41] As to Ms Adhikar i ’s  suggest ion that c lause 7.4 was textual ly and 

purposively connected to c lause 7.5,  and that the income form provided for in  

the lat ter was so that the landlord could assess what rental  the tenant could 

afford,  I  d isagree. I  consider the interpretat ion suggested by me above, viz  

that  the purpose of  the form is to assess whether the tenant st i l l  qual i f ies for 

affordable housing as determined by Communicare or Goodf ind,  to be more 

plausible,  in l ight  of  the business conducted by Communicare and Goodf ind.  

 
13 Hamleyn & Co v Wood & Co [1891] 2 QB 494, cited with approval in Union Government (Minister of Railways) 
v Faux Ltd 1916 AD 105, at 112 
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[42] Such interpretat ion is supported by the language used, which suggests 

an obl igat ion on the tenant,  not an ent i t lement directed at  obtaining a lower 

rental .  

[43] In the c i rcumstances, I  f ind that respondents have not  establ ished the 

taci t  term contended for.  

The constitutional  interpretation argument 

[44] As I  understand the argument,  the respondents contend for an 

interpretat ion of  the contract  that would lead to the same conclusion as the 

taci t  term contended for,  viz that  rental  increases had to be commensurate 

wi th what Mrs Kennedy could afford,  tak ing into account her requis i te l iv ing 

expenses.   I  in tend to approach the matter on that basis .  

[45] As a star t ing point ,  one should bear in  mind what  was said by Brand JA 

in Potgieter v Potgieter  N.O. 14,  viz:  

“Reasonableness and fairness are not freestanding requirements for the exercise of a 

contractual right. That much was pertinently held in Bredenkamp v Standard Bank of 

South Africa Ltd 2010 (4) SA 468 (SCA) para 53. As to the role of these abstract values 

in our law of contract this court expressed itself as follows in South African Forestry Co 

Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA)([2004] 4 ALL SA 168) para 27: 

‘ [A]lthough abstract values such as good faith, reasonableness and fairness are 

fundamental to our law of contract, they do not constitute independent substantive rules 

that courts can employ to intervene in contractual relations. These abstract values 

 
14 2012 (1) SA 637 (SCA) 

https://www.saflii.org/cgi-bin/LawCite?cit=2010%20%284%29%20SA%20468
https://www.saflii.org/cgi-bin/LawCite?cit=2005%20%283%29%20SA%20323
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perform creative, informative and controlling functions through established rules of the 

law of contract. They cannot be acted upon by the courts directly. Acceptance of the 

notion that judges can refuse to enforce a contractual provision merely because it 

offends their personal sense of fairness and equity will give rise to legal and commercial 

uncertainty.’”15 

[46] In Beadica 231 CC and Others v Trustees, Oregon Trust and Others 16 

the Const i tut ional  Court  pronounced author i tat ively on the proper approach to 

the role of  the Const i tut ion, fa i rness, reasonableness, just ice and ubuntu in 

relat ion to the interpretat ion and enforcement of  contracts. 17  The Court  

referred to the Supreme Court  of  Appeal  judgment in Pridwin 18 in which that 

court  set  out what i t  v iewed as the most important pr inciples governing the 

judic ia l  control  of  contracts through the instrument of  publ ic pol icy.   These 

pr inciples were:  

“( i )   Publ ic pol icy demands that contracts freely and consciously entered into 

must be honoured;  

(ii)  A court will declare invalid a contract that is prima facie inimical to a 

constitutional value or principle, or otherwise contrary to public policy;  

(iii)  Where a contract is not prima facie contrary to public policy, but its 

enforcement in particular circumstances is, a court will not enforce it;  

 
15 At para [32] 
16 2020 (5) SA 247 (CC) 
17 From para [71] onward 
18 AB v Pridwin 2019 (1) SA 327 (SCA)  
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(iv)  The party who attacks the contract or its enforcement bears the onus to 

establish the facts;  

(v)  A court will use the power to invalidate a contract or not to enforce it, 

sparingly, and only in the clearest of cases in which harm to the public is 

substantially incontestable and does not depend on the idiosyncratic inferences 

of a few judicial minds; 

(vi)  A court will decline to use this power where a party relies directly on abstract 

values of fairness and reasonableness to escape the consequences of a contract 

because they are not substantive rules that may be used for this purpose.”19 

[47] The Const i tut ional  Court  went on to say the fol lowing:  

“These pr inciples are der ived from a long l ine of  cases and f ind 

support  in  the decis ions of  th is court .   There are,  however,  two 

pr inciples l is ted by the Supreme Court  of  Appeal  in Pr idwin which 

require further elucidat ion.” 20 

[48] The f i rst  pr inciple ident i f ied by the Const i tut ional  Court  was that  of  

pacta sunt servanda .   The Court  said that the pr inciple gives effect  to the 

central  const i tut ional  values of  f reedom and digni ty and that,  in general ,  

publ ic pol icy requires that  contract ing part ies honour obl igat ions that  have 

been freely and voluntar i ly  undertaken. 21  However,  the Court  went on to say 

that,  in our new const i tut ional  era the pr inciple was not  the only or the most 

 
19 Pridwin at para [27] quoted in Beadica at para [82] 
20 Id 
21 At para [83] 
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important one informing the judic ia l  control  of  contracts.   The requirements of  

publ ic pol icy are informed by a wide range of  const i tut ional  values,  and there 

is no basis for pr iv i leging the pr inciple over other const i tut ional  r ights and 

values.  Where a number of  const i tut ional  r ights and values are impl icated, a 

careful  balancing exercise is  required to determine whether enforcement of  

the contractual  terms would be contrary to publ ic pol icy in the 

c i rcumstances. 22 

[49] The second of  the Pridwin principles that the Court  qual i f ied was that a 

contract  would only be inval idated or not enforced in the c learest of  cases in 

which harm to the publ ic is  substant ia l ly  incontestable,  the so-cal led 

‘percept ive restraint ’ pr inciple. 23 

[50] In th is  regard,  the Court  noted that  i t  had recognised that the pr incip le 

was sound and that  the power to inval idate,  or  refuse to enforce, contractual  

terms should only be exercised in worthy cases. 24 

[51] The Court  went on however to say that  the pr inciple should not be used 

in order for courts to shr ink f rom their  const i tut ional  duty to infuse publ ic 

pol icy wi th const i tut ional  values.  Moreover,  the not ion that there must be 

substant ia l  and incontestable ‘harm to the publ ic ’ before a court  may decl ine 

to enforce a contract  on publ ic pol icy grounds is al ien to our law of contract . 25 

[52] The respondents '  const i tut ional  interpretat ion argument,  is  not a model 

of  c lar i ty.   As far as I  can discern from the papers,  i t  is  as fo l lows:  

 
22 At para [87] 
23 At para [88] 
24 At para [89] 
25 At para [90] 
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52.1.  When the lease agreement was concluded in 2002, the monthly 

rental  was R690 per month.  In 2021 i t  was R3 323,96 per 

month,  an increase of  381.5%. 

52.2.  Al though the property does not appear to form part  of  

Communicare’s accredi ted social  housing program, when the 

lease was concluded Communicare did so on the basis that i t  

was providing affordable housing to the f i rs t  respondent as a 

person who could not afford market-related renta ls.  

52.3.  At the t ime that the lease was concluded, she was 55 years old,  

and Communicare was aware that,  upon ret i rement,  she would 

only have a pension or grant as income. 

52.4.  The f i rst  respondent  is  a 75-year-old pensioner and her only 

income is  an amount of  R1 980 per month, being her SASSA 

grant.  

52.5.  When she took occupat ion of  the property in 2002 she was 

employed at  a salary of  R2 000 per month.  

52.6.  Her daughter,  the second respondent,  assisted wi th paying 

rental  unt i l  ear ly  2019 when she lost  her job.  

52.7.  She began experiencing d i ff icul ty in  meet ing the ful l  rental  

amount f rom around October 2018.  At  that  stage the second 

respondent assisted her so she could cont inue paying an 

amount of  approximately R2 800 per month, a lbei t  that  the 

rental  had increased to R3 049 per month.  
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52.8.  She cont inued paying the rental  even af ter the second 

respondent lost  her  job unt i l  Apr i l  2020, when she (purportedly) 

real ised that the appl icant  was not act ing in good fai th by 

increasing the rental  to an unaffordable amount.   

52.9.  Since the purpose of  the lease agreement was to provide the 

f i rst  respondent  wi th affordable housing, proper ly interpreted in 

l ight  of  a l l  the relevant facts and surrounding c ircumstances, 

c lause 7.4 only permits  the appl icant to increase the rental  

amount to an amount that remains affordable for her bear ing in 

mind her income. 

52.10.  The appl icant has thus breached the lease agreement by 

increasing her renta l  af ter ret i rement to an amount that renders 

the rental  unaffordable to her,  thus undermining the very 

purpose of  the lease agreement.  

52.11.  The al leged arrear rental  c la imed by the appl icant is  a direct  

resul t  of  i ts  aforesaid breach of  the lease agreement and is thus 

not due and payable by the f i rst  respondent,  and she is not  in 

breach of  the lease agreement,  and accordingly not in unlawful  

occupat ion of  the premises.  

52.12.  The f i rst  respondent  is  aware that she cannot  s imply not  pay 

rental  and is prepared to agree to a reasonable rental  amount 

going forward, and the appl icant is  inv i ted to engage with her in 

th is regard.  
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52.13.  The appl icant ’s conduct is  manifest ly  contrary to the pr incip les 

of  good fa i th and/or ubuntu.  

[53] In my view, the construct ion of  the agreement contended for by the 

respondents,  underpinned as i t  is  wi th al legat ions that  the appl icant has acted 

in bad fai th,  and is therefore not ent i t led to enforce the lease, ignores the 

extracts that I  have referred to above f rom Pridwin and Beadica ,  part icular ly 

the need to undertake a careful  balancing exercise in order to determine 

whether enforcement of  the contractual  term at issue would be contrary to 

publ ic pol icy.   There is no at tempt in the f i rst  respondent ’s  papers to 

undertake such exercise.  

[54] I  consider there to be force in the argument,  advanced by Mr Br ink,  who 

appeared for Goodf ind, that ,  upon the construct ion contended for by the 

respondents,  Goodf ind and Communicare would be hampered in thei r  abi l i ty  to 

provide affordable housing to other,  deserving, persons.  

[55] In th is  regard i t  must be borne in mind that Goodf ind, and Communicare, 

are not organs of  state and are not  general ly  under a posi t ive obl igat ion to 

provide housing,  le t  a lone to do so when a tenant  is  unable or unwi l l ing to pay 

the agreed rental .  

[56] In Juma Musj id 26 a Trust had over many years provided premises for a 

publ ic school ,  a lbei t  one that provided a Musl im-based curr iculum.  The MEC 

for Educat ion refused or  fa i led to conclude a formal agreement wi th the Trust 

 
26 Governing Body of the Juma Musjid Primary School and Others v Essay N.O. and Others 2011 (8) BCLR 761 
(CC) 
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however,  eventual ly  leading the Trust to seek the evict ion of  the school  f rom 

i ts premises.  

[57] Having found that  the MEC had fai led in his obl igat ions to the learners 

in quest ion, the Const i tut ional  Court  went on to say the fo l lowing:  

“ [57]  I t  is  c lear that there is no pr imary posi t ive obl igat ion on the Trust 

to provide basic educat ion to the learners.   That pr imary posi t ive 

obl igat ion rests on the MEC.  There was also no obl igat ion on the 

Trust to make i ts property avai lable to the MEC for use as a publ ic 

school .   A pr ivate landowner may do so, however,  in accordance 

with sect ion 14(1)  of  the Act which provides that  a publ ic school  

may be provided on pr ivate property only in terms of an 

agreement between the MEC and the owner of  the property.  

[58]  This Court ,  in Ex Parte Chairperson of  the Const i tut ional  

Assembly:  In re Cert i f icat ion of  the Const i tut ion of  the Republ ic of  

South Afr ica,  made i t  c lear that socio-economic r ights ( l ike the 

r ight  to a basic educat ion) may be negat ively protected f rom 

improper invasion.   Breach of  th is obl igat ion occurs direct ly  when 

there is a fa i lure to respect the r ight,  or  indirect ly,  when there is  a 

fa i lure to prevent the direct  in fr ingement of  the r ight by another or  

a fa i lure to respect the exis t ing protect ion of  the r ight  by taking 

measure that diminish that protect ion.  I t  needs to be stressed 

however that the purpose of  sect ion 8(2) of  the Const i tut ion is not 

to obstruct  pr ivate autonomy or to impose on a pr ivate party  the 

dut ies of  the state in protect ing the Bi l l  of  Rights.   I t  is  rather to 
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require pr ivate part ies not  to inter fere wi th or diminish the 

enjoyment of  a r ight .   I ts  appl icat ion also depends on the 

‘ intensi ty of  the const i tut ional  r ight  in quest ion, coupled with the 

potent ia l  invasion of  that  r ight  which could be occasioned by 

persons other than the State or organs of  State’ .  

…  

[59]  The Trust permit ted the Department to enl ist  the school  as a 

publ ic school  on i ts  property wi th a d ist inct ive rel ig ious character 

in accordance with sect ions 56 and 57 of  the Act.   I t  a lso 

performed the publ ic funct ion of  managing, conduct ing and 

transact ing al l  af fa i rs of  the Madressas in the most advantageous 

manner,  including the payment of  the costs of  var ious i tems which  

the SGB and the Department ought  to have provided.  By making 

contr ibut ions towards expenses associated with the running of  a 

publ ic school ,  the Trust acted consistent ly wi th i ts  dut ies:  to erect,  

maintain,  control  and manage the school  in terms of the Deed of  

Trust.”  

 (Footnotes omit ted) 

[58] I  accordingly accept  that  there is a negat ive obl igat ion on Communicare 

and Goodf ind not to inter fere wi th or  diminish the enjoyment of  a 

const i tut ional ly protected r ight,  in  th is  case the r ight of  access to housing.  

The actual  quest ion is whether that is  what has occurred here,  on the facts 

placed before me. 
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[59] One of  the Pridwin  pr inciples accepted in  Beadica  was that  the party 

who at tacks the contract  or i ts  enforcement bears the onus to establ ish the 

facts.   The fol lowing are re levant in  th is regard:  

59.1.  Al though the f i rst  respondent has placed her personal  

c i rcumstances before the Court ,  the detai ls  relat ing to the 

second respondent are,  at  best,  sparse. 

59.2.  Thus, al though I  am told that second respondent was employed 

unt i l  2019, no detai ls  are provided as to her educat ional  status,  

her income, her present employment,  i f  any, or  any at tempts 

made by her to obtain employment.  

59.3.  The f i rst  respondent ’s son res ides with her and the f i rs t  

respondent in the property.   The sole informat ion in the 

answering aff idavi t  about  the son is that he is  a major male and 

that nei ther he, or the second respondent,  is  employed ‘at  

present ’ .   Al though there is reference to a conf i rmatory aff idavi t  

by the son, none has been f i led.  

59.4.  The f i rst  respondent ,  having decided that the rental  was 

unaffordable to her,  and that Goodf ind and/or Communicare was 

act ing in bad fai th,  s imply stopped paying rent in 2021. 

59.5.  Al though there is the aforement ioned suggest ion in the 

answering aff idavi t  that she is  prepared to pay what is  termed a 

‘ reasonable rental ’ ,  i t  is  c lear that no offer has been made in 
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th is regard, nor do the respondents suggest what a reasonable 

rental  would be in the c i rcumstances.  

59.6.  In the answering aff idavi t  the respondents themselves aver that  

Communicare is  a social  housing inst i tu t ion, and thus, that  at  

least some of i ts  operat ions, take place in terms of  the Social  

Housing Act.  

59.7.  As pointed out  by the appl icant,  a l though Communicare is  a 

non-prof i t  company,  that  does not mean i t  can afford to run at  a 

loss.   Were i t  to do so on a sustained basis,  i t  would fa l l  to be 

wound-up.  

59.8.  Communicare’s core mandate is to carry on the business of  

providing rental  for  low to medium income households.   I t  does 

so, inter a l ia,  by providing social  housing in terms of the Social  

Housing Act.   The property at  issue in th is matter  is  however not 

such a property and has not  had the benef i t  of  publ ic funding. 

59.9.  The monthly rental  has increased, s ince 2002 by less than 10% 

per annum.  Had i t  increased at  a rate of  10% per annum i t  

would be at  present  over R5 000 per month.  

59.10.  Whi le the property can be regarded as ‘affordable housing’ ,  

inasmuch as i t  is  not market-related, the rental  charged is not 

l inked to the amount paid in social  grants.  
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[60] Those are the facts against  which I  must consider the const i tut ional  

arguments advanced by the respondents,  both as to construct ion of  the term 

and i ts  enforcement.  

[61] In my view, the pr incipal  argument of  the respondents,  viz  that  rental  

increases must be conf ined to what the f i rst  respondent ,  can afford,  is  not 

sustainable,  for the fo l lowing reasons:  

61.1.  To give the lease such a construct ion would ent i re ly ignore the 

r ights of  Goodf ind,  and Communicare,  to conduct thei r  

business,  which, whi le providing housing to low and medium 

income earners,  cannot be conducted at  a loss,  for obvious 

reasons.  

61.2.  The respondents have placed l i t t le,  i f  any, in format ion before 

the Court  as to the personal  c i rcumstances of  the second 

respondent,  and none at  a l l  as to the personal  c i rcumstances of 

the th i rd respondent ,  the unnamed son who resides wi th the f i rs t  

and second respondents in the property.  

61.3.  In the balancing exercise envisaged in Baedica, the r ights and 

interests of  other persons who wish to obtain affordable housing 

must also be considered.  These persons, who may wel l  

themselves be aged, or compr ise households headed by women, 

or include chi ldren and disabled persons, are also ent i t led to 

seek access to affordable housing, in terms of  the housing 

model provided by Goodf ind,  and Communicare.   
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61.4.  The respondents point  to no const i tut ional  provis ion which 

would ent i t le them to insist  that they are ent i t led to remain in 

occupat ion of  the property,  regardless of  whether they can 

afford i t  or  not,  thereby rendering the property unavai lable to 

other disadvantaged and poor persons who can afford i t .  

61.5.  Further,  by s imply remaining in occupat ion of  the property,  in 

c lear v io lat ion of  Goodf ind’s r ights,  and going further and 

assert ing that th is conduct  was just i f ied inasmuch as Goodf ind 

and Communicare have acted unlawful ly,  the respondents have 

clear ly ignored what was stated in both Pridwin and Baedica  

regarding the importance of  the pr inciple that persons who 

conclude contracts should be held to them. 

[62] In my view, and given a conspectus of  a l l  of  the facts,  I  am unable to 

interpret  or enforce the contract  in the manner contended for by the 

respondents.  

[63] In part icular,  g iven Communicare and Goodf ind’s model for providing 

affordable housing, the fact  that there is  no legal  obl igat ion on them to do so, 

the fact  that the need for such housing wi l l  a lways outst r ip the abi l i ty  to 

provide same, and thus, inevi tably,  some, such as those who cannot afford the 

accommodat ion provided, wi l l  have to seek assistance f rom the State,  which 

bears the pr imary posi t ive obl igat ion to fu l f i l  the sect ion 26 r ight ,  I  cannot f ind 

that the conduct  of  Communicare and Goodf ind has breached the negat ive 

const i tut ional  obl igat ions rest ing upon them, in terms of  Juma Musj id ,  v iz  not 
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to interfere wi th or diminish the enjoyment of  the r ight  of  access to housing on 

the part  of  the respondents.   

[64] I  point  out  that  the obl igat ion rest ing on the state,  and pr ivate actors 

such as Communicare and Goodf ind, not to interfere wi th or diminish the 

enjoyment of  a r ight  (descr ibed as a negat ive r ight in our jur isprudence) is  not 

unqual i f ied.    

[65] In New Nat ion Movement NPC and Others v President of  the Republ ic of  

South Afr ica and Others 27 the Const i tut ional  Court  deal t  wi th the quest ion of  

whether the sect ion 18 r ight ,  viz  the r ight to f reedom of  associat ion,  included 

a negat ive r ight,  viz  the freedom not to associate.  

[66] The Court  referred to what i t  cal led ‘ the Lavigne  threshold ’ ,  der ived from  

the dic tum in Lavigne v Ontar io Publ ic  Service Employers Union 28,  a decis ion 

of  the Supreme Court  of  Canada, in  which the fol lowing was stated:  

“Given the complexi ty and expansive mandate of  modern government,  i t  

seems clear that some degree of  involuntary associat ion beyond the 

very basic  foundat ion of  the nat ion state wi l l  be const i tut ional ly 

acceptable,  where such associat ion is generated by the workings of  

society in pursui t  of  the common interest.” 29 

[67] On the quest ion,  the Const i tut ional  Court  concluded as fo l lows: 

 
27 [2020] ZACC 11 
28 [1991] 2 SCR 211 
29 Lavigne at 321, quoted in New National Movement at para [50] 
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“ [54]  This must  be not be taken to mean the state is  ent i t led to r ide 

roughshod over associat ional  choices that are not sound.  Even i f  

not wel l  founded, choices by an indiv idual  may wel l  def ine her or 

him.  Unless the state can just i fy  interference, even such choices 

are deserving of  protect ion under sect ion 18.”  

… 

“[55]  Al l  th is must also apply to arat ional  choices not to associate.   

Again,  that is  subject  to const i tut ional ly compl iant curtai lment by 

the state.”  

[68] I  consider these dic ta to be equal ly appl icable to pr ivate actors such as 

Communicare and Goodf ind.  I t  must be noted that  the dicta were expressly 

made by the Const i tut ional  Court  subject  to the Lavigne  threshold,  quoted 

above.  

[69] In l ight  of  the above jur isprudence, and given my discussion above 

regarding the mandate of,  and i ts  execut ion by,  Communicare and Goodf ind, I  

conclude that,  in the c i rcumstances of  th is case, Communicare and Goodf ind 

have not acted in a const i tut ional ly offensive manner,  vis a v is the 

respondents,  even in the context of  the negat ive protect ion of  the r ight as 

out l ined in Juma Musj id  above.  

The equality chal lenge 

[70] This ground was pleaded with even less c lar i ty  than the const i tut ional  

interpretat ion.  In my view, the chal lenge fai ls  on the basis of  f i rst  pr inciples.  
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[71] The argument is  focused on the f i rst  respondent ,  who is an elder ly 

person.  No regard is had, however,  to the fact  that the household also 

consists of  the second and thi rd respondents,  who are not elder ly  persons.  

[72] I f  the matter is  considered f rom the point  of  v iew of the respondents 

const i tut ing a household,  as I  consider i t  must  be, then i t  is  hard to 

understand how the respondents,  col lect ively,  can complain of  age 

discr iminat ion.  

[73] I  have already referred above to the facts relat ing to the core mandate 

of  Communicare and Goodf ind and how they go about achieving same.  I  

re i terate that such core mandate is to provide affordable housing to lower and 

medium income earners,  who would,  in ter al ia,  not  be the benef ic iar ies of  

assistance from the State.   This is  a commendable object ive and comports 

wi th the posi t ive obl igat ion to fu l f i l  the r ights in the Bi l l  of  Rights,  a lso on the 

part  of  pr ivate persons.  I  have also referred to the fact  that Communicare’s 

and Goodf ind’s  mandate would be frustrated were they to be compel led to 

operate at  a loss because they were obl iged to provide housing to persons 

unable to afford same.  This includes aged persons.  

[74] I  f ind support  for  th is reasoning in the fo l lowing passage from Beadica:  

“ [101]  The Nat ional  Empowerment Fund Act establ ished the Fund to 

faci l i ta te the redress of  economic inequal i ty  that  resul ted f rom unfai r  

d iscr iminat ion against  h istor ical ly  disadvantaged persons.  This fa l ls  

wi th in the scope of  the ‘measures’ envis ioned by sect ion 9(2) of  the 

Const i tut ion (as would in i t iat ives funded by the Fund).   The appl icants 

have not shown that the fa i lure of  their  businesses, in these 
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circumstances, would unjust i f iably undermine substant ive equal i ty.   To 

hold that  the fa i lure of  a black economic empowerment in i t iat ive 

f inanced by the Fund renders the enforcement of  the renewal c lauses 

deleter ious to the const i tut ional  value of  equal i ty  would have the 

undesi rable resul t  of  defeat ing the Funds own objects.   This is  because 

the ef fect  of  th is  f inding would increase the r isk of  contract ing wi th 

histor ical ly  disadvantaged persons who benef i t  f rom the Fund.  I f  the 

appl icants were to succeed,  i t  would establ ish the legal  pr inciple that 

enforcement of  a contractual  term would be in imical  to the const i tut ional  

value of  equal i ty,  and therefore contrary to publ ic pol icy,  where 

enforcement would resul t  in the fa i lure of  a black economic 

empowerment in i t iat ive.   This could,  in turn,  deter other part ies f rom 

elect ing to contract  wi th benef ic iar ies of  the Fund, or force benef ic iar ies 

to of fset  the increased r isk by making concessions on other contractual  

aspects dur ing contract  negot iat ions.  These outcomes would,  in  ef fect ,  

undermine the very objects that the Fund and sect ion 9(2) seek to 

achieve.  

[75] To transpose the above reasoning to the facts here:  to hold that 

Communicare’s (and Goodf ind’s) business model  offends substant ive equal i ty  

would be to imperi l  the achievement of  their  core object ives as descr ibed 

above,  and impair  their  abi l i ty  to provide affordable housing to those in need 

thereof.  

[76] For these reasons, I  would not  uphold the equal i ty  chal lenge. 

 



41 
 

PIE 

[77] The last  quest ion to address is whether the appl icant has made out a 

case for an evict ion order in terms of  the provis ions of  PIE.  

[78] PIE has led to a ver i table cottage industry of  l i t igat ion.   This is  because 

of  the col l is ion between the requirements of  the law, on the one hand,  and the 

overwhelming need of  large segments of  the populat ion for  access to housing 

when they are able to afford or procure same f rom thei r  own resources. 

[79] In approaching the legal  quest ion of  whether the appl icant has made out 

a case on the facts of  th is  matter for  an evict ion order against  the 

respondents,  I  intend referr ing to only two author i t ies,  one from the Supreme 

Court  of  Appeal  and one from the Const i tut ional  Court .   These, in my view, 

cover the relevant aspects that I  must consider and are disposi t ive of  the 

quest ion as to what  a just  and equi table order,  in  accordance wi th the legal  

requirements,  would be on the facts of  th is case. 

[80] First ,  as to the Supreme Court  of  Appeal ,  in  City of  Johannesburg v 

Changing Tides 74 (Pty)  Ltd and Others 30,  the Court  said the fo l lowing:  

“Revert ing then to the relat ionship between ss4(7) and (8) ,  the posi t ion 

can be summarised as fo l lows.  A court  hear ing an appl icat ion for 

evict ion at  the instance of  a pr ivate person or body, owing no 

obl igat ions to provide housing or  achieve the gradual  real isat ion of  the 

r ight  of  access to housing in terms of s 26(1) of  the Const i tut ion,  is  

faced with two separate enquir ies.   Firs t  i t  must decide whether i t  is  just  

 
30 2012 (6) SA 294 SCA  
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and equi table to grant an evict ion order having regard to a l l  re levant  

factors.   Under s 4(7) those factors include the avai labi l i ty  of  a l ternat ive 

land or accommodat ion.  The weight to be at tached to that factor  must 

be assessed in the l ight  of  the property  owner ’s protected r ights under 

s 25 of  the Const i tut ion, and on the foot ing that  a l imi tat ion of  those 

r ights in favour of  the occupiers wi l l  ordinar i ly  be l imi ted in durat ion.  

Once the court  decides that there is no defence to the c la im for  evic t ion 

and that  i t  would be just  and equi table to grant an evict ion order i t  is  

obl iged to grant that order.   Before doing so, however,  i t  must consider 

what just ice and equi ty demands in relat ion to the date of  

implementat ion of  that order and i t  must  consider what condi t ions must 

be at tached to that order.   In that second enquiry i t  must  consider the 

impact of  an evict ion order on the occupiers and whether they may be 

rendered homeless thereby or  need emergency assistance to relocate 

elsewhere.  The order that i t  grants as a resul t  of  these two discrete 

enquir ies is a s ingle order.   Accordingly  i t  cannot  be granted unt i l  both 

enquir ies have been undertaken and the conclus ion reached that the 

grant of  an evict ion order,  ef fect ive f rom a speci f ied date,  is  just  and 

equi table.   Nor can the enquiry be concluded unt i l  the court  is  sat isf ied 

that i t  is  in possession of  a l l  the informat ion necessary to make both 

f indings based on just ice and equi ty. ” 31 

[81] As to the Const i tut ional  Court ,  in Occupiers,  Berea v de Wet N.O. and 

Another 32,  the Court  said the fo l lowing:  

 
31 At para [25] 
32 2017 (5) SA 346 (CC) 
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“The court  wi l l  grant  an evic t ion order only where:  (a)  i t  has al l  the 

informat ion about the occupiers to enable i t  to decide whether the 

evict ion is  just  and equi table;  and (b)  the court  is  sat isf ied that  the 

evict ion is  just  and equi table having regard to the informat ion in (a).   

The two requirements are inextr icable,  inter l inked and essent ia l .   An 

evict ion order granted in the absence of  e i ther one of  these two 

requirements wi l l  be arbi t rary.   I  re i terate that the enquiry has nothing to 

do with the unlawfulness of  occupat ion.  I t  assumes and is only due 

when the occupat ion is unlawful . ”  

… 

“In br ief ,  where no informat ion is avai lable,  or where only inadequate 

informat ion is avai lable,  the court  must decl ine to make an evict ion 

order.   The absence of  in format ion is an i r refutable conf i rmat ion of  the 

fact  that the court  is  not in a posi t ion to exercise th is important 

jur isdict ion.” 33 

[82] Based on my conclusions in the port ions of  the judgment deal ing wi th 

the respondents ’ var ious defences, I  f ind as fo l lows:  

82.1.  Upon a proper construct ion of  the lease, the appl icant was 

ent i t led to cancel  same based on the f i rs t  and second 

respondents’ fa i lure to pay the agreed rental ,  and to approach 

this court  for  an evict ion order.  

 
33 At paras [48] and [51] respectively 
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82.2.  I t  fo l lows that the respondents are unlawful  occupiers in terms 

of PIE.  

82.3.  The respondents have not  prevai led in their  at tempt to raise 

legal  defences to the evict ion proceedings.  

82.4.  The quest ion of  the potent ia l  homelessness of  the respondents 

has not been adequately addressed in the aff idavi ts by the 

respondents,  and I  am accordingly unable to conclude ei ther 

that i t  would be just  and equi table to grant an evict ion order,  or  

what the date of  any such evict ion should be.  I  refer to the 

Ci ty ’s aforement ioned aff idavi t  in th is regard.  

82.5.  On the author i ty of  Changing Tides and Occupiers,  Berea, I  am 

precluded from grant ing an ev ict ion order in  the absence of  

such informat ion.  

[83] In the c i rcumstances, i t  is  c lear that the respondents have to be 

afforded a further  opportuni ty  to place al l  re levant facts pertaining to thei r  

potent ia l  homelessness, should an evict ion order be granted, before the court .  

[84] In Occupiers,  Berea, the Const i tut ional  Court  referred to the steps that  

might have to be taken by a court  in the event  that occupiers are 

unrepresented,  in order to ensure that  al l  the relevant facts are before the 

court  before i t  exerc ises i ts  jur isdict ion in relat ion to an evict ion in terms of  

PIE. 34 

 
34 At paras [49] and [50] 
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[85] Here of  course the respondents are not unrepresented.  In the lat ter 

regard, a Ful l  Bench of  th is court  in Luanga 35 made the fol lowing general  

observat ions, by which I  am bound, and which I  in any event consider both 

correct  and appl icable 36:  

“To my mind i t  is  incumbent upon a respondent in evict ion proceedings 

who is legal ly represented and who avers that an evict ion order wi l l  

render her and her fami ly homeless, to explain to the court  why that  is  

so.  Where a respondent  facing an evic t ion appl icat ion has the benef i t  of  

legal  representat ion, she and her legal  representat ives must engage 

ful ly  on the relevant  issues.  Facts must be put  up to demonstrate that 

there is indeed a r isk of  homelessness, and that  the assert ion is made 

in good fa i th.   Detai ls  regarding the employment status and income of 

adul t  members of  the household are obviously relevant to substant iate 

the assert ion of  a r isk of  homelessness, and must be provided.  And i f  

there is good reason for why the informat ion cannot be furnished,  that 

should be disclosed in the af f idavi t .  

Respondents in evic t ion proceedings who have the benef i t  of  legal  

representat ion cannot be permit ted to content themselves with bald,  

unsubstant iated averments of  homelessness.  They must be made to 

understand that i f  they do, they run the r isk that the court  may infer that 

the assert ions regarding inabi l i ty  to af ford al ternat ive accommodat ion 

 
35 Luanga v Perthpark Properties (Limited) 2019 (3) SA 214 (WCC) 
36 I point out that the judgment in Luanga was delivered by a full bench of this division. 



46 
 

and the r isk of  homelessness are not  genuine and bona f ide, and may 

be rejected merely on the papers.” 37 

[86] I  need to make two comments here.  First ,  I  do not understand the 

respondents in th is  matter to assert  squarely  that they would,  as a fact ,  be 

rendered homeless,  should an evict ion be ordered.  I  accept,  however,  that i t  

is  asserted, at  least  by Mrs Kennedy that she cannot afford other 

accommodat ion.  

[87] The second comment that I  wish to make is that reference to the dicta in  

Luanga  is  not to be taken to impute any cr i t ic ism whatsoever to the manner in 

which the respondents’ defence has been conducted by their  legal  

representat ives.   

[88] In the c i rcumstances, and had I  been required to rule on the evict ion 

order,  I  would have granted an order to the fo l lowing effect :  

88.1.  The appl icat ion for  an evict ion order is  postponed sine d ie .  

88.2.  The f i rst ,  second and thi rd respondents are directed to f i le  an 

aff idavi t  wi th th is court  wi th in th i r ty  (30) days of  the grant ing of  

th is order in which aff idavi t  they are required to deal  wi th:  

88.2.1.  Their  personal  c i rcumstances in fu l l ,  inc luding their  

employment status and income and at tempts to obtain 

employment,  any at tempt(s) made on their  behal f ,  

whether col lect ively  or indiv idual ly,  to obtain 

 
37 At paras [44] and [45] 
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alternat ive accommodat ion, and i f  no such at tempts 

have been made, the reason(s) therefor,  and whether 

they wi l l ,  as a fact ,  be rendered homeless should an 

evict ion order be granted.  

88.2.2.  Whether,  in al l  the c i rcumstances, i t  would be just  and 

equi table to grant  an evict ion order.  

88.2.3.  I f  so,  what the date of  such order should be.  

88.3.  The fourth respondent,  the Ci ty of  Cape Town, is  d irected, upon 

the f i l ing of  the aff idavi ts contemplated above, to furnish to th is 

court  wi th in th i r ty (30) days of  the receipt  of  such aff idavi ts,  a 

comprehensive report  deal ing wi th the matters set forth in 

paragraph 8 of  i ts  aff idavi t  f i led in th is matter and referred to in 

paragraph 9 of  th is  judgment.  

88.4.  The appl icant is  given leave, should i t  so elect ,  to f i le  a 

response to both such aff idavi ts and report ,  wi th in f i f teen (15) 

days of  receipt  of  same by i t .  

88.5.  The appl icant is  given leave to re-enrol l  th is matter fo l lowing 

compl iance wi th the above direct ions.  

Order 

[89] For al l  o f  the aforesaid reasons, I  make the fol lowing order:  

 “The appl icat ion is dismissed with costs.”  
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