


  JUDGMENT 
 
 

2025/009388_28072026 / bs 
  

2 

fo r  counse l l ing .  The  c la im  as  p leaded  re l ies  upon  the  

p ropos i t ion  tha t  a  po l icy  iden t i f ied  in  the  papers  as  the  “M y  

Con t r ibu t ion  G roup  Po l icy ”  fo rm ed  pa r t  o f  the  em p loym en t  

con t rac t  be tween  Absa  and  M r  Shum a and  tha t  i t  requ i red  

tha t  M r.  Shum a be  g iven  counse l l ing  se rv ices .  Absa  in i t ia l l y  

con tended  tha t  the  po l icy  does  no t  fo rm  pa r t  o f  the  con t rac t  

o f  em p loym en t .   Bu t  I  w i l l  assum e in  M r.  Shum a ’s  favou r  

tha t  i t  does .     

 ABSA takes  excep t ion  to  M r  Shum a 's  pa r t icu la rs  o f  

c la im .   A l though  the  excep t ion  as  d ra f ted  is  fa i r l y  b road ,  M s  10 

Seege ls -Ncube ,  who  appeared  fo r  ABSA be fo re  m e ,  ve ry  

he lp fu l l y  na r rowed  ABSA 's  com p la in t  to  a  s ing le  a rgum en t .    

She  po in ted  ou t  tha t  the  pa r ts  o f  the  “M y  Con t r ibu t ion ”  

po l icy  tha t  M r  Shum a re l ies  upon  dea l  w i th  ABSA 's  

ob l iga t ions  in  the  even t  tha t  one  o f  i t s  em p loyees  

underpe r fo rm s .  I f  the re  is  underpe r fo rm ance ,  the  po l icy  

requ i res  tha t  the  em p loyee  be  g iven  a  reasonab le  pe r iod  o f  

t im e  to  im prove  the i r  “con t r ibu t ion ”  du r ing  wh ich  t im e  the  

app rop r ia te  d i rec t ion ,  ins t ruc t ion ,  t ra in ing ,  gu idance  o r  

counse l l ing  m us t  be  p rov ided .   I t  i s  the  fa i lu re  to  p rov ide  20 

th is  counse l l ing  upon  wh ich  M r  Shum a s takes  h is  case  in  

the  pa r t icu la rs  tha t  a re  p resen t ly  be fo re  m e .  

 On  the  face  o f  the  po l icy,  the  ob l iga t ion  to  re fe r  M r.  

Shum a to  counse l l ing  is  on ly  t r igge red  when  an  em p loyee  

underpe r fo rm s .  Bu t  M r  Shum a does  no t  accep t  and  ce r ta in ly  
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does  no t  p lead  tha t  he  had  underpe r fo rm ed .  H is  case  as  

p leaded  is  ra the r  tha t  h is  dam ages  resu l ted  f rom  

v ic t im isa t ion ,  bu l ly ing ,  and  o the r  inapprop r ia te  conduc t  to  

wh ich  he  was  sub jec ted  by  ano the r  em p loyee .   In  those  

c i rcum stances ,  the  underpe r fo rm ance  p rov is ions  o f  the  

po l icy  s im p ly  do  no t  on  app ly  the  face  o f  the  pa r t icu la rs .    

 I t  m ay  o f  cou rse  be  tha t  the  bu l ly ing  caused  

underpe r fo rm ance ,  wh ich  then  t r igge red  the  ob l iga t ion  to  

re fe r  to  counse l l ing .  Bu t  tha t  i s  no t  M r.  Shum a ’s  p leaded  

case .  M r  Shum a says  he  d id  no t  underpe r fo rm  a t  a l l .  The re  10 

is  acco rd ing ly  no  causa l  l ink  p leaded  in  the  pa r t icu la rs  o f  

c la im  be tween  Absa ’s  fa i lu re  to  re fe r  M r.  Shum a fo r  

counse l l ing  and  the  dam age  M r.  Shum a says  he  su f fe red .  

 In  those  c i rcum stances ,  the  excep t ion  is  good .   

However,  i t  i s  pe r fec t ly  poss ib le ,  pe rhaps  even  l i ke ly,  tha t  

M r  Shum a does  have  som e lega l ly  recogn isab le  com p la in t  

aga ins t  ABSA.  Acco rd ing ly,  M r  Shum a ough t  to  be  g iven  an  

oppor tun i ty  to  am end  h is  pa r t icu la rs .   M r  Ba loy i ,  who  

appeared  fo r  M r  Shum a,  accep ted  tha t  10  days  to  am end  M r  

Shum a 's  pa r t icu la rs  o f  c la im  wou ld  be  approp r ia te .  20 

 I  tu rn  now  to  the  ques t ion  o f  cos ts .   M s  Seege ls -

Ncube  asked  fo r  the  cos ts  o f  the  excep t ion  on  Sca le  B .   In  a  

case  l i ke  th is ,  however,  i t  seem s to  m e  tha t  M r  Shum a 's  

com p la in ts  aga ins t  ABSA,  i f  they  a re  lega l ly  cogn isab le ,  a re  

su f f i c ien t ly  se r ious  and  com p lex  to  jus t i f y  an  o rde r  tha t  the  





 

 

 




