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wou ld  take  p lace  p r io r  to  de l ive ry,  and  tha t  the  t i les  wou ld  

be  su i tab le  fo r  use  on  f loo rs .    

 I t  appears  f rom  the  res t  o f  the  pa r t icu la rs  tha t  fu r the r  

ba tches  o f  t i les  were  o rde red  and  pa id  fo r  du r ing  January  

2022 ,  Ju ly  2022 ,  Augus t  2022 ,  Sep tem ber  2022 ,  January  

2023 ,  Feb rua ry  2023 ,  and  Sep tem ber  2023 .   Ab ros ie  

B ro the rs  says  tha t  i t  la te r  t ransp i red  tha t  the  t i les ,  con t ra ry  

to  In te rna t iona l  S lab ’s  under tak ing ,  were  no t ,  in  fac t ,  f i t  fo r  

use  as  f loo r  t i les .  In  pa rag raph  9  o f  the  pa r t icu la rs ,  Ab ros ie  

B ro the rs  se ts  ou t  the  dam ages  i t  says  i t  su f fe red  as  a  resu l t  10 

o f  a t tem pt ing  to  use  and  ins ta l l  t i les  tha t  were  no t  f i t  fo r  

pu rpose .   Those  dam ages  a re  am p l i f ied  in  pa rag raphs  10 ,  

11 ,  and  12  o f  the  pa r t icu la rs .    

 The  de fendan t  excep ted  to  the  pa r t icu la rs  o f  c la im  

as  d isc los ing  no  cause  o f  ac t ion ,  a l te rna t ive ly  be ing  vague  

and  em bar rass ing .  

 The  app roach  to  p lead ings  on  an  excep t ion  is  c lea r.   

The  p lead ing  assa i led  m us t  be  exc ipab le  on  eve ry  

reasonab le  in te rp re ta t ion .   M r  Na idoo ,  who  appeared  fo r  the  

de fendan t ,  was  unab le  to  conv ince  m e  tha t  i t  was  no t  a  20 

reasonab le  in te rp re ta t ion  o f  these  pa r t icu la rs  tha t  one  

con t rac t  cam e in to  be ing  fo r  the  supp ly  o f  a l l  o f  the  t i les  se t  

ou t  in  pa rag raphs  3  and  5  o f  the  pa r t icu la rs ,  and  tha t  the  

under tak ing  tha t  the  t i les  were  su i tab le  fo r  use  on  

f loo rs ,  wh ich  is  reco rded  in  pa rag raph  3 .3 ,  was  app l icab le  
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to  a l l  o f  the  t i les  m en t ioned  in  pa rag raph  5 .    

 Read  in  tha t  way,  the  pa r t icu la rs  inso fa r  as  the  

con t rac t  a re  conce rned  seem  to  m e  to  be  fa i r l y  c lea r.   A l l  o f  

the  t i les  re fe r red  to  in  the  pa r t icu la rs  were  supp l ied  a t  the  

p r ices  se t  ou t  in  the  annexures  to  the  pa r t icu la rs .   They  

were  a l l  sub jec t  to  an  under tak ing  g iven  by  the  de fendan t  

tha t  they  were  su i tab le  fo r  use  on  f loo rs ,  and  tha t  

under tak ing  was  a  m a te r ia l  and  en fo rceab le  pa r t  o f  the  

con t rac t .   

 The re  was  a lso  som e sugges t ion  tha t  the  type  o f  10 

dam ages  c la im ed  in  pa rag raphs  9  to  12  o f  the  pa r t icu la rs  

were  no t  o f  the  type  tha t  were  c la im ab le  in  an  ac t ion  fo r  

con t rac tua l  dam ages .   I  re jec t  tha t  p ropos i t ion ,  too .  As  M r  

Na idoo  was  cons t ra ined  to  accep t ,  the  dam ages  p leaded  in  

those  pa rag raphs  a re  a l l  dam ages  tha t ,  i f  the  b reach  is  

p roved ,  a t  leas t  in  p r inc ip le ,  m igh t  f low  as  a  na tu ra l  and  

p robab le  consequence  o f  the  b reach .   The  b reach ,  o f  

cou rse ,  be ing  the  fa i lu re  to  supp ly  t i les  cons is ten t  w i th  the  

under tak ing  tha t  they  were  f i t  fo r  use  on  f loo rs .   I  the re fo re  

re jec t  the  p ropos i t ion  tha t  the  pa r t icu la rs  d isc lose  no  cause  20 

o f  ac t ion .    

 I  now  tu rn  to  the  p ropos i t ion  tha t  the  pa r t icu la rs  a re  

vague  and  em bar rass ing .   Tha t  p ropos i t ion  was  advanced  

by  M r  Na idoo  on  two  g rounds .   The  f i r s t  was  tha t  the re  was  

a  lack  o f  pa r t icu la r i t y  as  to  the  de fec t  a l leged .   The  de fec t  
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a l leged  in  the  t i les  is ,  o f  cou rse ,  tha t  they  were  no t  f i t  fo r  

use  on  f loo rs .  

 W h i le  Ab ros ie  B ro the rs  cou ld  have  been  m ore  spec i f i c  

by  se t t ing  ou t  why  the  t i les  were  no t  f i t  fo r  use  on  

f loo rs ,  the  fac tum  p robandum  i s  c lea r :  the re  was  a  war ran ty  

tha t  the  t i les  were  f i t  fo r  tha t  pu rpose .   A l though  p leaded  a t  

the  ba re  m in im um ,  tha t  p lead ing  is  su f f i c ien t .   The  ques t ion  

o f  the  m anner  in  wh ich  the  t i les  were  un f i t  fo r  the  pu rpose  

fo r  wh ich  Abros ie  says  they  were  pu rchased  is  e i the r  a  

m a t te r  o f  ev idence  o r  ough t  p rope r ly  to  be  the  focus  o f  a  10 

reques t  fo r  fu r the r  pa r t icu la rs  in  p repa r ing  fo r  t r ia l .   

 I t  was  f ina l ly  sugges ted  tha t  the  pa r t icu la rs  a re  vague  

and  em bar rass ing  because  pa rag raphs  9 .1  and  9 .3  appear  

to  dup l ica te  Abros ie  B ro the rs ’ dam ages .   On  the  face  o f  

th ings ,  tha t  i s  a  po in t  we l l  taken .  However,  M r  Ka tzew,  who  

appeared  fo r  Ab ros ie  B ro the rs ,  subm i t ted  tha t ,  read  w i th  the  

annexures  to  the  pa r t icu la rs ,  i t  i s  c lea r  tha t  pa rag raphs  9 .1  

and  9 .3 ,  in  fac t ,  re la te  to  two  separa te  cos ts  f low ing  f rom  

the  supp ly  o f  de fec t ive  t i les .  I  accep t  tha t  the  pa r t icu la rs  

a re  reasonab ly  capab le  o f  tha t  in te rp re ta t ion  and  tha t  i t  i s  a  20 

m a t te r  o f  ev idence  whe the r  o r  no t  the  dam ages  p leaded  in  

pa rag raph  9  and  se t  ou t  in  the  annexures  to  the  pa r t icu la rs  

a re ,  in  fac t ,  c la im ab le .    

 The re  was  som e p lay  in  the  heads  o f  a rgum en t  and  in  

the  no t ice  o f  excep t ion  abou t  the  use  o f  the  te rm  “genera l  
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dam ages”  in  pa rag raph  5 .  The  was  a lso  a  sugges t ion  tha t  

con t rac tua l  dam ages  canno t  be  c la im ed  un less  the  con t rac t  

i s  cance l led .   M r  Na idoo  d id  no t  se r ious ly  pu rsue  e i the r  o f  

those  p ropos i t ions  and  I  wou ld  in  any  even t  have  re jec ted  

them  bo th .  

 A l though  the  language  o f  genera l  dam ages  is  

inappos i te  to  a  con t rac tua l  c la im ,  the  te rm  genera l  

dam ages ,  as  dep loyed  in  pa rag raph  9 ,  i s  do ing  no  rea l  

work .   I t  i s  c lea r  to  any  reasonab le  reader  o f  these  

pa r t icu la rs  tha t  the  dam ages  pa r t icu la r ised  in  pa rag raphs  10 

9 .1  to  9 .3  a re ,  in  fac t ,  dam ages  o f  a  pa t r im on ia l  and  

con t rac tua l  na tu re .    

 I t  i s  a lso  t r i te  tha t  dam ages  fo r  b reach  o f  con t rac t  

m ay  be  c la im ed  in  the  absence  o f  cance l la t ion .   The  

obv ious  exam p le  o f  such  a  s i tua t ion  is  where  the  pa r t ies  a re  

in  an  ongo ing  re la t ionsh ip ,  and  som e pa r t  o f  one  pa r ty 's  

pe r fo rm ance  is  de fec t ive .   The  o the r  pa r ty  m ay,  in  those  

c i rcum stances ,  c la im  dam ages  fo r  the  de fec t ive  

pe r fo rm ance  wh i le  s t i l l  seek ing  to  keep  the  con t rac t  a l i ve .    

 I  unders tand  tha t  the re  is  au tho r i ty  fo r  tha t  20 

p ropos i t ion ,  to  wh ich  M r  Ka tzew  re fe r red  m e ,  bu t  in  m y  v iew  

i t  fo l lows  as  a  m a t te r  o f  bas ic  log ic  when  the  fundam en ta l  

p r inc ip les  o f  con t rac t  law  a re  bo rne  in  m ind .    

 Fo r  a l l  o f  those  reasons ,  the re  is  no th ing  in  the  

excep t ion ,  and  i t  m us t  be  d ism issed .   





 

 

 




