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ano the r  i tem  to  Truck  and  F inance .   

 Ce r ta in  anc i l la ry  p raye rs  were  a lso  g ran ted ,  som e o f  

wh ich  I  rega rd  as  inapprop r ia te ,  bu t  in  v iew  o f  the  pos i t ion  I  

take  on  th is  m a t te r,  i t  i s  no t  necessa ry  fo r  m e  to  dea l  w i th  

them .   Im uva  com p la ins ,  in  i t s  found ing  a f f idav i t ,  tha t  the  

veh ic le  supp l ied  under  the  ins ta lm en t  sa le  ag reem en t  was  

de fec t ive .   M r  Koover j ie ,  who  appeared  fo r  Im uva ,  accep ted  

tha t  wou ld  no t  have  been  a  bona  f ide  de fence  to  a  c la im  fo r  

paym en t .  Nor  wou ld  i t  have  rendered  the  reg is t ra r 's  o rde r  

e r roneous ly  sough t  o r  g ran ted .   The re  m ay  have  been  o the r  10 

rem ed ies  a r is ing  f rom  the  a l leged ly  de fec t ive  cond i t ion  o f  

the  veh ic le  tha t  cou ld  then  have  been  pu rsued ,  bu t  the  

de fec t ive  cond i t ion  o f  the  veh ic le  does  no t  in  i t se l f  render  

the  judgm en t  resc indab le .   

 Tha t  leaves  on ly  Im uva 's  case  tha t  i t  d id  no t  rece ive  

the  no t ice  under  Sec t ion  129  o f  the  Na t iona l  C red i t  Ac t  34  

o f  2005 ,  to  wh ich  Im uva  says  i t  was  en t i t led .   O rd ina r i l y,  a  

ju r is t i c  en t i t y  tak ing  ou t  a  loan  fo r  com m erc ia l  pu rposes  is  

no t  en t i t led  to  such  no t ice ,  bu t  the re  is  an  excep t ion  under  

the  Ac t  fo r  en t i t ies  w i th  tu rnove rs  o f  less  than  a  m i l l ion  20 

rand .  In  the  found ing  a f f idav i t ,  Im uva  p leads  tha t  i t s  

tu rnove r  is  jus t  under  R350  000 .   On  the  face  o f  the  

found ing  a f f idav i t ,  the re fo re ,  the re  is  a  pr im a  fac ie  case ,  

wh ich  is  a l l  Im uva  needs  to  m ake  ou t ,  tha t  Im uva  was  

en t i t led  to  the  bene f i t  o f  the  no t ice .  



  JUDGMENT 
 
 

161599/2026_29072026 / jhk 
  

3 

 As  counse l  fo r  Truck  and  F inance  accep ted ,  the re  is  

no  ev idence  be fo re  m e  tha t  the  Sec t ion  129  no t ice  was  sen t  

in  the  m anner  requ i red  by  the  Ac t ,  read  w i th  the  va r ious  

dec is ions  o f  the  Cons t i tu t iona l  Cour t  on  th is  issue .   

O rd ina r i l y,  wha t  is  requ i red ,  where  a  lender  seeks  to  g ive  

no t ice  under  Sec t ion  129  o f  the  Ac t  by  reg is te red  m a i l ,  i s  a  

reco rd  tha t  the  no t ice  has  been  g iven  to  the  Pos t  O ff ice  fo r  

onward  t ransm iss ion ,  and  in  add i t ion ,  ev idence  tha t  the  

Pos t  O ff ice  gave  no t ice  to  the  consum er,  in  th is  case  Im uva ,  

tha t  a  reg is te red  le t te r  was  awa i t ing  i t s  co l lec t ion  a t  the  10 

Pos t  O ff ice  w i th  respons ib i l i t y  fo r  the  a rea  in  wh ich  the  

consum er 's  add ress  is  s i tua ted .  W ha t  Truck  and  F inance  

pu ts  be fo re  m e  in  the  papers  is  ev idence  tha t  the  no t ice  

was  sen t  to  the  Pos t  O ff ice ,  bu t  no t  tha t  the  Pos t  O ff ice  

sen t  the  second  no t ice  no t i f y ing  Im uva  tha t  a  129  no t ice  

was  wa i t ing  fo r  i t .  

 On  the  face  o f  th ings ,  the re fo re ,  Sec t ion  129  o f  the  

Ac t  was  no t  com p l ied  w i th .   A l though  Sec t ion  129  on ly  g ives  

r ise  to  a  d i la to ry  de fence ,  non-com p l iance  w i th  Sec t ion  129  

is  s t i l l  a  s ta tu to ry  de fec t  tha t  wou ld  lead  to  the  resc iss ion  o f  20 

a  judgm en t  g ran ted  in  b reach  o f  i t .   Th is  is  because  

Sec t ion  130  o f  the  Na t iona l  C red i t  Ac t  debars  a  cou r t  f rom  

cons ide r ing  a  c la im  fo r  the  en fo rcem en t  o f  a  c red i t  

ag reem en t  in  c i rcum stances  where  the re  has  been  no  

com p l iance  w i th  Sec t ion  129 .  
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 On  the  face  o f  th ings ,  the re fo re ,  the  reg is t ra r  tha t  

g ran ted  the  judgm en t  g ran ted  i t  e r roneous ly  and  d id  so  in  

Im uva 's  absence .   Counse l  fo r  Truck  and  F inance  pa r r ied  

tha t  conc lus ion  w i th  the  p ropos i t ion  tha t  Im uva 's  de fau l t  

was  so  reck less  as  to  b r ing  i t  w i th in  the  s t r ic tu res  la id  down  

by  the  Cons t i tu t iona l  Cour t  in  Zum a v  Sec re ta ry  o f  the  

Jud ic ia l  Com m iss ion  o f  Inqu i ry  in to  A l lega t ions  o f  S ta te  

Cap tu re  2021  (11 )  BCLR 1263  (CC)  ( “Zum a ” ) .   In  the  Zum a  

case ,  the  Cons t i tu t iona l  Cour t  dec ided  tha t  even  though  

Ru le  42  o f  the  Un i fo rm  Ru les  o f  Cour t  en t i t les  an  app l ican t  10 

to  resc ind  an  o rde r  g ran ted  e r roneous ly  in  the i r  absence ,  

no t  jus t  any  absence  is  su f f i c ien t  to  ava i l  an  app l ican t  o f  the  

p ro tec t ion  o f  the  ru le .  

 I f  an  app l ican t  i s  absen t  in  c i rcum stances  wh ich  

sugges t  tha t  they  were  reck less  to  the  poss ib i l i t y  tha t  

judgm en t  m igh t  be  g ran ted  aga ins t  them ,  then  tha t  i s  no t  

absence  fo r  the  pu rposes  o f  the  ru le  (see  Zum a  pa rag raph  

60 ) .   The  Cons t i tu t iona l  Cour t  dec ided  tha t  absence  fo r  the  

pu rposes  o f  the  ru le  en ta i led  a  m in im a l  innocency  o f  

a t t i tude  to  the  p roceed ings  and  exc luded  those  who  s im p ly  20 

d id  no t  ca re  tha t  p roceed ings  were  be ing  pu rsued  aga ins t  

them .   I  was  asked  to  accep t  tha t  Im uva  fa l l s  in to  the  

ca tego ry  o f  reck less  de fendan ts  ca rved  ou t  by  the  

Cons t i tu t iona l  Cour t  in  Zum a .  

 As  ev idence  fo r  tha t  p ropos i t ion ,  I  was  taken  to  a  
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le t te r  apparen t ly  w r i t ten  by  Im uva 's  d i rec to rs ,  wh ich  

con f i rm ed  tha t  they  had  rece ived  the  sum m ons  com m enc ing  

the  ac t ion  on  22  M arch  2024 .   The  de fau l t  judgm en t  was  

g ran ted  on  8  Sep tem ber  2024 .   F rom  th is ,  I  was  asked  to  

in fe r  tha t  the  app l ican ts  were  c lea r ly  reck less  to  the  

poss ib i l i t y  o f  judgm en t  be ing  g ran ted  aga ins t  them .   

 Tem pt ing  as  i t  was  to  reach  tha t  conc lus ion ,  I  do  no t  

th ink  tha t  on  a  conspec tus  o f  a l l  the  fac ts  I  can  fa i r l y  

cha rac te r ise  Im uva  as  reck less ly  d is in te res ted  in  the  

consequences  o f  Truck  and  F inance 's  c la im  aga ins t  i t .   I  10 

s im p ly  do  no t  know  enough  abou t  the  a t t i tude  tha t  Im uva  

took  once  the  sum m ons  was  rece ived .   On  the  o the r  hand ,  I  

have  a  fa i r l y  c lea r  ind ica t ion  on  the  papers  tha t  a  

pe rem pto ry  s ta tu to ry  requ i rem en t  w i th  wh ich  Truck  and  

F inance  had  to  com p ly  be fo re  i t  was  en t i t led  to  judgm en t  

was  in  fac t  no t  com p l ied  w i th .    

 In  these  c i rcum stances ,  I  am  d r iven  to  accep t  tha t  the  

judgm en t  was  e r roneous ly  g ran ted  in  b reach  o f  Sec t ion  129  

o f  the  Na t iona l  C red i t  Ac t  in  c i rcum stances  where  i t  has  no t  

been  es tab l ished  tha t  Im uva  was  reck less  to  tha t  resu l t .   20 

 In  those  c i rcum stances ,  I  th ink  resc iss ion  has  to  

fo l low.   I  do  no t  th ink  i t  m a t te rs  tha t  the  app l ican ts  have  no t  

m ade  ou t  a  pa r t icu la r ly  conv inc ing  case  on  condona t ion .    

Condona t ion  wou ld  on ly  be  re levan t  in  a  case  based  

square ly  on  Ru le  32 .   Th is  case ,  and  the  case  I  have  
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sus ta ined ,  i s  based  on  Ru le  42 .   Fundam en ta l ly,  i f  an  o rde r  

was  g ran ted  in  b reach  o f  s ta tu te ,  then  condona t ion  fo r  any  

de lay  in  m ak ing  ou t  tha t  case  need  no t  be  sough t  o r  

g ran ted .   

 On  the  ques t ion  o f  cos ts ,  o rd ina r i l y,  Im uva ,  in  seek ing  

an  indu lgence  f rom  the  cou r t ,  wou ld  have  to  pay  the  cos ts  

o f  the  app l ica t ion .   On  the  under ly ing  fac ts ,  however,  I  am  

concerned  tha t  wha t  appears  to  have  happened  in  th is  case  

is  tha t  a  sm a l l  bus iness  and  a  re la t ive ly  im pecun ious  one  a t  

tha t ,  run  by  ind iv idua ls  who  a re  no t  conve rsan t  in  the  law,  10 

was  so ld  a  de fec t ive  m ach ine  on  wh ich  the  d i rec to rs  o f  the  

bus iness  re l ied  fo r  the i r  l i ve l ihood .   They  were  then  no t  

in fo rm ed  o f  the  non - l i t ig ious  s teps  they  cou ld  take  to  

reso lve  the i r  d i f f i cu l ty.    

 In  those  c i rcum stances ,  the  ques t ion  o f  where  the  

bu rden  o f  cos ts  in  re la t ion  to  th is  app l ica t ion  shou ld  fa l l  i s  

so  bound  up  w i th  wha t  w i l l  now  happen  tha t  I  th ink  cos ts  

ough t  to  be  cos ts  in  the  cause .   I t  seem s to  m e  tha t  wha t  

w i l l  now  happen  is  tha t  a  no t ice  in  te rm s  o f  Sec t ion  129  w i l l  

have  to  be  b rough t  to  Im uva 's  a t ten t ion ,  o r  i t  w i l l  have  to  be  20 

dem ons t ra ted  tha t  the  Na t iona l  C red i t  Ac t  does  no t  app ly.  

 On  the  case  be fo re  m e ,  the  Na t iona l  C red i t  Ac t  does  

app ly  and  the  rem ed ies  ava i lab le  to  Im uva  under  

Sec t ion  129  o f  the  Na t iona l  C red i t  Ac t  wou ld  c lea r ly  

encom pass  any  com p la in t  they  had  abou t  the  s ta te  o f  the  





 

 

 




