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 Tha t  com pany,  E l i te  V isas  (P ty )  L td  was  in  the  

bus iness  o f  o rgan is ing  v isas  fo r  ind iv idua ls  who  w ished  to  

t rave l  ou t  o f  Sou th  A f r ica  to  o the r  des t ina t ions .  I t  ran  in to  

d i f f i cu l ty  as  a  resu l t  o f  the  Cov id -19  lockdown.  The  com pany  

cou ld  no t  ope ra te  fo r  an  ex tended  pe r iod ,  and  was  no t  in  a  

pos i t ion  to  fund  the  expenses  a r is ing  f rom  the  Kem pton  

Park  p roper ty.   Acco rd ing ly,  the  responden t ,  M s  We ldhagen ,  

took  i t  upon  he rse l f  to  pu t  the  com pany  in  a  pos i t ion  to  m ee t  

those  expenses .  

 In  he r  pa r t icu la rs  o f  c la im ,  M s .  We ldhagen  says  tha t  10 

she  funded  expenses  to  the  tune  o f  jus t  ove r  R937  000 .   

She  now  seeks  to  rec la im  tha t  am oun t  f rom  the  exc ip ien t ,  

M r  We ldhagen .  Her  c la im  to  do  so  is  ou t l ined  in  he r  

pa r t icu la rs  o f  c la im  da ted  5  M ay  2023 .    

 M r  We ldhagen  now  excep ts  to  the  pa r t icu la rs  o f  

c la im .  He  says  tha t  they  do  no t  d isc lose  a  cause  o f  ac t ion  

fo r  the  paym en t  o f  the  am oun t  M s  We ldhagen  dem ands .  

 The  b road  ou t l ine  o f  the  a r rangem en t  be tween  the  

pa r t ies  m ay  we l l  on  som e o r  o the r  bas is  y ie ld  an  ob l iga t ion  

on  M r  We ldhagen  to  pay  M s  We ldhagen  som eth ing  -  20 

pe rhaps  even  the  fu l l  am oun t  c la im ed  in  the  pa r t icu la rs .  The  

p rob lem  w i th  pa r t icu la rs  o f  c la im  is  tha t  they  do  no t  se t  ou t  

how  tha t  ob l iga t ion  a r ises .   The  pa r t icu la rs  and  the  fac ts  

p leaded  in  them  g ive  r ise  to  the  poss ib i l i t y  o f  th ree  d i f fe ren t  

ac t ions .  
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 The  f i r s t  i s  tha t  the re  was  a  pa r tne rsh ip  in  respec t  o f  

the  p roper ty  tha t  su rv ived  the  d isso lu t ion  o f  the  m ar r iage ,  

and  tha t  i t  i s  on  the  d isso lu t ion  o f  tha t  pa r tne rsh ip  tha t  M r  

We ldhagen  acqu i res  an  ob l iga t ion  to  pay  the  sum  M s  

We ldhagen  c la im s .  The  second  poss ib i l i t y  i s  tha t  the  c la im  

is  fo r  the  d isso lu t ion  o f  the  pa r t ies ’ co -ownersh ip  o f  the  

p rope r ty,  and  tha t  i t  i s  as  a  consequence  o f  tha t  d isso lu t ion  

the  am oun t  is  owed .  And  the  th i rd  poss ib i l i t y,  a lso  p resaged  

in  the  pa r t icu la rs  o f  c la im ,  is  tha t  M r  We ldhagen  is  

un jus t i f iab ly  en r iched  in  the  am oun t  M s .  We ldhagen  c la im s .    10 

 I  am  unab le  to  d isce rn  on  the  face  o f  the  pa r t icu la rs  

wh ich  c la im  o r  com b ina t ion  o f  c la im s  is  be ing  pu rsued .  No  

pa r tne rsh ip  ag reem en t  has  been  p leaded  -  no r  is  any  

ob l iga t ion  under  tha t  ag reem en t  to  m ake  the  paym en ts  M s .  

We ldhagen  c la im s .  In  re la t ion  to  any  ac t ion  to  d isso lve  the  

co -ownersh ip  a r rangem en t ,  the  bas is  on  wh ich  M r  

We ldhagen  is  l iab le  fo r  the  am oun t  c la im ed  is  l i kew ise  no t  

p leaded .   F ina l ly,  in  the  even t  tha t  the  sugges t ion  is  tha t  M r  

We ldhagen  has  been  undu ly  en r iched  by  M s .  We ldhagen ’s  

paym en ts ,  the  en r ichm en t  ac t ion ,  even  in  i t s  genera l  fo rm ,  20 

has  no t  been  p leaded .  

 Fo r  a l l  those  reasons  a  cause  o f  ac t ion  fo r  the  

am oun t  c la im ed  in  p raye r  5  o f  the  pa r t icu la rs  has  no t  been  

m ade  ou t .  The  excep t ion  is  we l l - taken .   The  approp r ia te  

re l ie f  i s  to  upho ld  the  excep t ion  in  respec t  o f  p raye r  5  o f  the  
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pa r t icu la rs ,  and  a f fo rd  the  p la in t i f f  one  m on th  in  wh ich  to  

rev ise  he r  pa r t icu la rs  o f  c la im .  

 I  now  tu rn  to  the  ques t ion  o f  cos ts .  M r  Lennox ,  who  

appeared  fo r  M s .  We ldhagen ,  asked  tha t  cos ts  be  cos ts  in  

the  t r ia l .   I f  th is  were  a  pa r t icu la r ly  c lose ly  a rgued  excep t ion  

conce rn ing  a  sub t le  de fec t  in  the  pa r t icu la rs ,  I  wou ld  ag ree .   

Bu t  th is  is  no t  tha t  k ind  o f  excep t ion .  The  excep t ion  taken  

was  to  a  g la r ing  absence  in  the  pa r t icu la rs .   Ins tead  o f  

conced ing  such  an  absence  and  rev is ing  he r  pa r t icu la rs  

acco rd ing ly,  M s .  We ldhagen  chose  to  push  the  m a t te r  to  a  10 

hea r ing .  

 Acco rd ing ly,  cos ts  m us t  fo l low  the  resu l t .   I t  does  no t  

m a t te r  tha t  the  re l ie f  o r ig ina l ly  sough t  was  the  se t t ing  as ide  

o f  the  pa r t icu la rs  com p le te ly.   As  M r  K loek  who  appeared  

fo r  the  exc ip ien t  accep ted ,  tha t  re l ie f  was  neve r  com pe ten t ,  

and  wou ld  have  been  de f lec ted  by  a  rev is ion  o f  the  

pa r t icu la rs  and  the i r  se rv ice  on  the  exc ip ien t .    

 G iven  the  s im p l ic i ty  o f  th is  case ,  I  do  no t  accep t  tha t  

cos ts  on  sca le  B  shou ld  fo l low.   Th is  is  a  case  in  wh ich  

cos ts  on  sca le  A a re  m ore  than  enough .    20 

 Fo r  a l l  those  reasons ,  I  sha l l  m ake  an  o rde r  

upho ld ing  the  exc ip ien t ’s  excep t ion ,  d i rec t ing  the  cos ts  o f  

the  excep t ion  be  pa id  on  the  pa r ty  and  pa r ty  sca le  A ,  and  

g ran t ing  the  p la in t i f f  leave  to  f i le  am ended  pa r t icu la rs  o f  

c la im  w i th in  one  m on th  f rom  today.  A d ra f t  on  these  te rm s  is  





 

 

 




