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Introduction

(1]

This is an application in terms of section 145 of the Labour Relations Act, 66
of 1995, as amended (‘the LRA”). Andre Rheeder, (the applicant) launched
an application to, inter alia, review and set aside an arbitration award of Mr D
Du Plessis (“the commissioner”), the third respondent. The commissioner
presided over arbitration proceedings under the auspices of the Commission
for Conciliation, Mediation and Arbitration (“the CCMA”), the second

respondent.

The relief sought by the applicant includes that this court reviews ;:and sets
aside an arbitration award under CCMA case number WECT'—Z~19449—22 (“the
arbitration award”) or corrects the award, that this court substitutes the
arbitration award with a finding that the dismissal df the applicant by the first
respondent was substantively unfair and that the appliéaht be retrospectively
reinstated, or that the arbitration award be set aside and referred to the

CCMA for re-hearing before a commissioner other than the third respondent.

Applicant’s grounds of review

[31 The applicant’s grounds ofireview include the following:

3.1

3.2

The commissi‘oner,: in conflict with the behests of the LRA failed to apply
his mind, m‘iSconduCted'himself, committed a gross irregularity and/or
acted unreasonably, unjustifiably and irrationally in finding that the

applicént;waé fairly dismissed;!

Thekav’\‘l‘ard :'i’s‘ further defective as it reflects gross irregularities and/or legal
erro‘ré on the part of the commissioner. The commissioner further
misconducted himself in the performance of his duties as an arbitrator
and/or that the commissioner exceeded his powers. Consequently, the
commissioner reached a decision that no reasonable decision-maker

could have reached. The applicant was denied the right to a fair hearing.2

' Pieadings, Founding Affidavit, paragraph 10

2 |bid, paragraph 11
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3.4
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The commissioner failed to properly assess the evidence and to resolve
material disputes of fact which required him to have regard to, infer alia,

the credibility of the witnesses.?

It was not possible for the commissioner to properly determine the
credibility of the witnesses, their candour and demeanour and the calibre
and cogency of their evidence without an opportunity to observe them

personally.4

Background

[4]

[5]

6.1

6.2

The applicant was previously employed by Sanlam Inves’iﬁwent GrOup, a
division of Sanlam Life Insurance Limited (the first‘ resandent) for a
considerable period of time (more than 30 years). In the p‘e‘riod immediately
prior to his dismissal, the applicant was employed' as the“Head of Sanlam
Properties and was in charge of the property department from 2013 / 2014.

The first respondent convened a disciplinary‘hearing into allegations of
serious misconducts. The disciplinary hearing notice is dated 16 April 2019.

The allegations of misconduct inc‘luded, inter alia, the following:

As the Head of ,Sanlam( Properties you failed and/or refused to
avoid/properly‘address or remove yourself from a conflict of interest and/or
breached th‘e_trust relationship and/or misused/abused your position
and/o‘r“wi’llfyully "or"hegligently engaged in conduct which could have
damage‘d"ythe yr’eputation of the Company and/or failed to act in terms of
your d‘uties towards the Company or in the best interests of the Company,

when you visited a development site on 13 July 2018 and ultimately

= purchased wood from the developer for your own use;

Notwithstanding your position as a senior manager of the Company, you
displayed discriminatory conduct on the basis of race and/or were grossly

insubordinate and/or were grossly insolent and/or failed to follow

3 Applicant's heads of argument, paragraph 33

4 Applicant’'s heads of argument, paragraph 33

5 Record Volume 2, pages 1 - 4



Page 4

reasonable and lawful instructions and/or disregarded the Company’s
governance structures and/or were disrespectful towards or undermined
the authority of Mr Shanmugam as your line manager, on various

occasions;

6.3 Notwithstanding the fact that you are a senior manager in the Company
and/or after having been directed to embrace/advance the transformation
initiatives, culture and/or strategy of the Company, you failed and/or

refused to comply with your transformation obligations.

[7] The applicant was found guilty of misconduct and was dismissed. The
applicant referred an alleged unfair dismissal dispute to the CCMA. |

[8] Inthe CCMA proceedings the applicant and the first respbndént concluded a
pre-arbitration minute®. The pre-arbitration minute is"dated 6 June 2023. The

pre-arbitration minute records, inter alia, the following:

“8 The parties have agreed that,tkhe're is no need for all the
evidence to be reheard at the arbitration as a transcript of the

evidence thatwés led at the previous arbitration is available.

9 The parties have'agreed that the Arbitrator will determine the
matter. oh‘ the transcript of the previous arbitration proceedings
and the byndles of documents that were placed before the

\ er’stwhyile‘ Arbitrator. There will be no need to lead any further

~evidence.

" ) ;1 0. Once the Arbitrator has had an opportunity to consider the
| transcript and bundles, the parties request they be afforded an
opportunity to submit written arguments, with an opportunity to

orally present their respective arguments to the Arbitrator.”

[91 The commissioner was provided with a copy of the pre-arbitration minute.
The commissioner expressed some reservations in relation to the matter

being determined on the record. The commissioner’s reservations included

5 Record, volume 1, pages 55 - 68
7 Record, volume 1, page 56



Page 5

that the matter was complex and in his opinion the procedure contemplated
by the parties would not put him in a position to adequately evaluate the

demeanour of the witnesses and ask clarifying questions.®

[10] On 8 June 2023 the commissioner issued a ruling that the matter would be
heard afresh and further directives regarding the delivery of a statement of
case and a statement of response. The directive also included a request to
the parties that they agree on common cause facts and that they agree to

adjust the pre-arbitration minute.®

[11] Subsequent to 8 June 2023 and after engagement with ‘the perties, the
commissioner issued a further ruling on 23 August,2023._ln~thet p‘rocess
ruling the commissioner records that “/In terms of the agreement between the
parties and as per the pre-arbitration minute, the matter Weuld be considered
on the evidence previously presented and,’fecofded.' 1 was given the full
recording and a transcript of the reco‘rding.”’10 The agreement referred to in
the 28 August 2023 ruling is the pre-arbitration minute dated 6 June 2023.

[12] One of the applicant's grounds of review is that the proceedings which
culminated in the arbitration award dated 19 September 2023 under CCMA
reference number WECT19449-22 constitute a nullity."

[13] In brief, the applicaynt'ccntendé that the commissioner issued a ruling dated
8 June 2023 tok’;‘the effect that the matter be heard afresh and that in the
absence df ah.applicat‘i‘on to review the 8 June 2023 ruling or an application
to vary or“ré,sc‘i‘nd the 8 June 2023 ruling, the commissioner was functus
officio. |

Assessment: Proceedings an alleged Nullity

[14] The applicant and the first respondent concluded a pre-arbitration minute.

8 Record, volume 7, page 3

% Record, volume 7, pages 1 - 4

0 Record Volume 7, page 58

"1 Applicant’s Heads of Argument, paragraph 22
2 Record Volume 1, pages 55 to 68
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On 26 June 2023, the first respondent’s attorneys addressed a letter to the
CCMA (its National Director, the Western Cape Senior Convening
Commissioner and other officials). In effect, the first respondent’s attorneys
objected to the third respondent’s 8 June 2023 ruling and were instructed to
“‘escalate the matter internally in the CCMA and to request that the matter be
determined on the basis as agreed between the parties’ agreed pre-

arbitration minute”."3

On 26 June 2023, the applicant's attorney sent an electronic mail to the
second respondent and the first respondent’s attorneys replyihg‘t‘o'the letter
from the first respondent’s attorneys also of 26 June 2023.‘4 The appﬁcant’s
attorneys, with reference to the commissioner’s ruling“o‘f '8"June 2023,

submitted that the “arbifration must run as an arbitration hormally would’.

The senior convening commissioner of the CCMA Western Cape proposed a
meeting. The meeting took place on 7 July 2023. The"commissioner attended
the meeting of 7 July 2023. At the meeting the commissioner states that:
“...the pre-arbitration minute, and for some other reason, | didn’t really realise
that it was a signed minute. My feeling is if it's a signed minute, then we are
bound by it."15 £

During the cours’_e_of "the 7 Ji’u|y 2023 meeting, the commissioner and the
parties’ attorneys referred to a range of issues including the transcript, the
length of theqtryénscript’, the fact that an audio recording is available, the
bundles df documents and the full documentary record. During the course of

that ‘p“art,‘oyf the discussion the commissioner also canvasses that he would

~listen to the recording and have regard to the documentary record. In the

| meeting the commissioner observes: “Alright. Ja, because | will also in the

event... look at the documents that were introduced during the arbitration

hearing... and ... then probably... | am not sure Vusi... must it then be [her]

'3 Record Volume 7, pages 6 — 10, paragraph 20

4 Record Volume 7, page 12

5 Record Volume 7, page 38
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submissions made in September? Must we arrange a date for that, or... |

see” 16

During the course of the meeting, the parties also dealt with logistical
arrangements as to delivery of the documentary record to the offices of the
second respondent as well as making the audio recordings of the arbitration

proceedings available to the commissioner.!”

It is apparent that at the meeting of 7 July 2023 the parties were engaging in
a co-operative manner in order to address the situation and find a practical
way to deal with the manner in which the alleged unfair dismissal dispute
would be heard and determined by the commissioner. Both the senior
convening commissioner and the commissioner thanked the parties for their

co-operation.'8

Towards the end of the meeting the applicant’'s attorney enquired whether
the parties are now waiting for a ‘fu‘r‘tkher directive. The commissioner
responded that he did not think that they needed a further directive. The
commissioner then informed the 'parties‘ that he would probably attend to the

matter in the second weekofAu‘gUst 2023.1°

The parties and the commissioner left the 7 July 2023 meeting on the basis
that the full kdoCumer‘itary “record would be made available to the
commissioner by_delivery to the offices of the CCMA, the audio recording of
the arbitratVion;prbceedings would be made available to the commissioner,
the commISSioner would consider the record and, subject to submissions in
argurﬁent to,be made by the parties, would determine the matter on that
basis. The outcome of the meeting was that through a discussion the parties
had ar'rived at a practical way to address the commissioner’s process ruling
of 8 June 2023 and ultimately to give effect to the signed pre-arbitration
minute dated 6 June 2023.

6 Record Volume 7, page 46

7 Record Volume 7, page 50

8 Record Volume 7, page 53

9 Record Volume 7, page 54
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The commissioner issued a process ruling on 23 August 2023.20 In that
process ruling the commissioner records that “In terms of the agreement
between the parties and as per the pre-arbitration minute, the matter would
be considered on the evidence previously presented and recorded. | was

given the full recording and a transcript of the recording.”’

In the process ruling of 23 August 2023, the commissioner also records that
he had listened to the entire recording and had made his own notes from the
recordings. The commissioner further directed the parties to revise their
closing submissions, to exclude from it any reference to any past proceedings
and to submit the revised written closing submissions by 11 September
2023.2 o

Whilst the applicant’s attorneys had, in their electyro,nic mail d‘ated 26 June
2023 recorded inter alia “We await your cbhﬁrmatiéh’ fhét the matter will
proceed as per the ruling setting out the ,furz‘her_ _cqnduct of the matter”, it was
clear to the parties that a process différent to that cbntemplated in the 8 June
2023 process ruling would be f‘ollowed.‘ The outcome of the meeting of 7 July
2023 was that a process other than that recorded in the commissioner’s
process ruling of 8 June 2023 ~wbuld be followed, ultimately to give effect to

the signed pre-arbitration minute dated 6 June 2023.

At no point durinyg or after the krmeeting of 7 July 2023 and prior to the process
ruling dated 23 August 2023 did the applicant’'s attorneys record any
oppositibn to the exploration of a process different to the 8 June 2023 process

ruling,ﬁ The appl‘icant’s attorneys participated in that process and acquiesced

in a co4operative attempt to have the alleged unfair dismissal dispute

[27]

‘de’termyihed.

The“commissioner issued the arbitration award under CCMA reference
number WECT19449-22. The arbitration award is dated 19 September 2023.

20 Record Volume 7, pages 57 - 59

21 Record Volume 7, page 58

22 Record Volume 7, pages 58 and 59
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[28] The applicant contends that in the absence of an application to review the
process ruling dated 8 June 2023 or an application to vary or rescind the
process ruling of 8 June 2023, that ruling remained binding on the parties and
that the commissioner was functus officio. The applicant submits that
proceedings subsequent to 8 June 2023 which culminated in the
commissioner’s arbitration award constitute a nullity. These contentions are

not sustainable.
[29] Section 144 of the LRA provides, inter alia, as follows:

“144. Variation and rescission of arbitration awards and

rulings

Any commissioner who has issued an arbitration 'awyard
or ruling, or any other commissionerappoihted by the
director for that purpose, may on the commissioner's
own accord or, on the applicatidn‘bf any affected party,

vary or rescind an arbitration award or ruling —

(a) erroneously sought o r erroneously made in the

absence of any paﬂy afféCted by that award;

(b) in WhICh there IS an amb/gwty, or an obvious error
or om:ssmn but only to the extent of that ambiguity,

' GITOI' or om:ssron;

, ,_(c) granted as a result of a mistake common to the

pan‘les to the proceedings; or

‘»‘ff(d) made in the absence of any party, on good cause

shown.”

[30] In Crown Chicken (Pty) Ltd T/A Sovereign Foods v Commission for
Conciliation, Mediation & Arbitration & Others (2013) 34 ILJ 2872 LC the
court held:

“[11] The purpose of granting commissioners the power
to rescind their rulings of their own accord is partly to

save a party who is a victim of a commissioner's error



from suffering the prejudice of an erroneous ruling and
the hardship of having to make a rescission application
with its concomitant potential prejudice. The case
before the commissioner is a classic example of the
mischief the legislation sought to address by granting
commissioners that power because in its absence or
had the commissioner refused to exercise it, the third

respondent would be compelled to apply for the

rescission of the dismissal ruling, be compelled to

approach this court at substantial expense to reclaim

his right to be heard.

[12] The legislature has bestowed on kCCMA
commissioners the power to rescind their ru}ihgs_offtheir
own accord. This does not readily deny commissioners
their statutory powers. When ‘thé:commiss‘ic‘)ner had fo
determine the rescission application he had the power
to rescind his ruling based on his' knowledge of the
presence of Faltein at the CCMA when his case was
called. He also had the authority to base his decision
on the application béfore him. He had to choose the
power tb exeréiyse“ and he elected to rescind his own
ruling of his own accord. He can therefore not be faulted
for preférring rescinding his ruling of his own accord
‘ ovef basing his rescission ruling on the opposed

" rescission application before him.

f [13] Ideally, the arbitrator should have exercised his
power to rescind his ruling of his own accord soon after
realizing that he had acted erroneously by dismissing
the third respondent’s matter. However, the
commissioner’s delay and the filing of the rescission
application did not oust the commissioner’s power to

rescind his dismissal ruling of his own accord. |

Page 10
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therefore find the commissioner’s finding reasonable
and consistent with s144(a) of the LRA.”

In the matter of PT Operational Services (Pty) Ltd v Retail & Allied
Workers Union on behalf of Ngweletsana (2013) 24 ILJ 1138 (LAC) the
Court held that the doctrine of functus officio applied to the actions of CCMA
commissioners “except where the LRA showed a contrary intention, as it
does in s144. They therefore have a limited right to revoke their own

decisions”.

The commissioner’s ruling of 8 June 2023 is correctly described as a3process
ruling. That ruling does not have the consequence that théicommiss‘ionér had
finally or fully exercised or performed his functions or dutie’s""in relation to the
merits of the alleged unfair dismissal dispute.? Thecommﬁissi’oner’s further
process ruling of 23 August 2023, issued by the Cohﬁm’iésioner of his own
accord and following engagement with the parties, did not require an

application to vary or rescind the earlier process rUIing of 8 June 2023.

The Notice of Motion refers to rélief soughf in relation to the arbitration award
dated 19 September 2023. The Notice of Motion does not refer to the 23
August 2023 process ruling and does not expressly seek any relief in relation

to the 23 Augustv202,3 process ruling.

The applicant and the first respondent concluded a pre-arbitration minute
dated 6 June,’;2023.'24 'Parties are bound by a pre-arbitration minute and its
terms. In Mbeje'énd Others v Department of Health Kwa-Zulu Natal and
Other‘s?s“th'e LAC per Nkutha-Ntontwana JA held:

‘ ’k'“[18] The binding nature of a pre-arbitration minute is
well accepted. Like a pre-trial minute, a pre-
arbitration minute “... is a consensual document
which binds the parties thereto and obliges the

2 PT QOperational Services (Pty) Ltd v Retail & Allied Workers Union on behalf of Ngweletsana
(2013) 24 ILJ 1138 (LAC) at paragraphs 27 and 37
24 Record Volume 1, pages 55 - 68

25 Mbeje and Others v Department of Health Kwa-Zulu Natal and Others (DA33/2022) [2024]
ZALAC 38; [2024] 11 BLLR 1111 (LACY); [2024] 45 ILJ 2681 (LAC) (22 August 2024)



[arbitrator] (in the same way as the parties’
pleadings do) to decide only the issues set out
therein. In South African Breweries (Pty) Ltd v
Louw, this Court per Sutherland JA, suitably

restated the purpose of a minute as follows:

“The chief objective of the pre-trial conference

is to agree on limiting the issues that go to trial.

Properly applied, a typical minute — cum —

Page 12

agreement will shrink the scope of the issuesto ,

be advanced by the litigants. This means
axiomatically, that a litigant cannot‘fall back on
the broader terms of the pleadings to évadethe
narrowing effect of the terms*df a minute. A
minute, quite properly, may contradict the
pleadings, by, for exa‘mple,:givin‘g an admission
which replaces an earlier denial. When, such
as in the typ‘icali retrenchhvént case, there are a
potential plethora of facts, issues and sub-
issues, by the time the pre-trial conference is
;coyn‘vened,, ‘counsel for the respective litigants

: ha‘\‘/e‘tohh’?éke choices about the ground upon
e which they want to contest the case. There is
" no room for any sleight of hand, or clever
nuanced or contorted interpretations of the
terms of the minute or of the pleadings to sneak
record back in what has been excluded by the
terms of a minute. The trimmed down issues
alone may be legitimately advanced.
Necessarily, therefore, the strategic choices
made in a pre-trial conference need to be
carefully thought through, seriously made, and
scrupulously adhered to. It is not open to a
court to undo the laces of the strait-jacket into

n»

which the litigants have confined themselves.



[35]

[36]

Page 13

The applicant, the first respondent and the commissioner were bound by the
pre-arbitration minute of 6 June 2023. The process ruling of 23 August 2023,
is consistent with and gives effect to the binding pre-arbitration minute of 6
June 2023.

As at the date of the conclusion of the pre-arbitration minute (6 June 2023)
the applicant, with the benefit of legal advice, accepted and agreed that “there
is no need for all of the evidence to be reheard at arbitration as a transcript
of the evidence that was led at the previous arbitration is available”.? In
addition, the applicant accepted that an arbitrator would determine the matter
on the transcript of the previous arbitration proceedings and the bundles of
documents that were placed before the previous arbitration ::pi*oc:eedings and

in addition that there “will be no need to lead any further evidence”.27

At the time of the conclusion of the pre-arbitration min‘ute (6 June 2023) the
applicant accepted and agreed and in fact‘requir_ed the commissioner to
determine a number of issues, including whethér or not the applicant was
guilty of the allegations of misconduct égainst him and whether or not he was
unfairly dismissed. This neces‘sa,rikly and quite plainly means that the applicant
then (as at 6 June 2023)‘ accepted ahd agreed that the commissioner need
not hear oral evidence afresh ‘and that the absence of observing the
demeanour of t‘he“Witnésses‘whose evidence the commissioner was to
consider would':not have the result that the applicant is denied the right to a
fair heari,rjg,‘ i;ncludi‘ng the right to a fair trial of the issues. which the pre-
arbitration ‘mﬁinu‘tek requires the commissioner to decide. Differently put, the

applicaht‘fh'ad‘ a full appreciation that an observation as to the demeanour of

- witnesses would not come into play. This, quite properly so, did not present

[38]

as a hurdle, let alone an insurmountable hurdle, to the commissioner, where
necessary, preferring one version as more probable than another and more

generally to a fair trial of the issues.

A practical consequence of the contention that the parties were bound by the

8 June 2023 process ruling is to give effect to a process ruling which in

2 Record Volume 1, page 56, paragraph 8

27 Record Volume 1, page 56, paragraph 9
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material respects was in defiance of the binding pre-arbitration minute.
These contentions seek to undermine a binding pre-arbitration minute and
impermissibly elevate process rulings, which have no impact as to the merits
and a genuine right to be heard, to the principal building blocks of a right to a

fair trial of the issues.

[39] In the result, the arbitration proceedings which culminated in the arbitration
award dated 19 September 2023 under CCMA reference number
WCET19449-22 are not a nullity. ‘

The Arbitration Award

[40] In relation to allegation 1 (the Wood transaction), the commiSsibner records,

inter alia, the following:

“63.  The respondent’s case about the first ‘allegation of
misconduct related to the wood tranééction, is that
the applicant had certain fiducia/y' duties to the
respondent and that he acted in breach of his duty
by offering to buy the wood from Isipani
Construction when he should have known that the
transaction would create a conflict of interest. The
question therefore is whether the applicant had a
ﬁduciary’ duty and whether there was a confiict of

“interest in him approaching Isipani Construction.

- 64.  The applicant went on a site visit when he made the
- offer to purchase the wood. He was willing to pay
up to R20 000.00. He paid R11 000.00 to have the

wood removed. Eventually a wine rack was made

from the wood. The wood was therefore not
valueless as the applicant wished to portray. The
applicant made the offer in the presence of Messrs

Hilton and Frankeiss. On the evidence neither is

more senior than the applicant. The evidence was

not that, even if assumed they carried authority as
representatives of the client, that he asked them.



65.

- 66.

He spoke to the Isipani representative to whom he
made the offer. A month and a half later, he told Mr
Van Rensburg that he made the offer to purchase
the wood. The wood was shortly thereafter
salvaged when the house was torn down. On 12
October 2018, the applicant informed Mr
Shanmugham about the wood transaction. Part of
the applicant’s case was that ownership had not
passed to him in July. The wood might have been
used in another house that was going to. be

restored. It was not used in that restoration project.

Three of the applicant's seniors testified that the
first person he should have informed of, eVen his
intention to purchase the wood, was Mr
Shanmugham. As it is,k he was the last person to
be informed. All three were of?the opinion that the
applicant was wrong. The ‘ohyly party who says that
the applicant d/d nothing wrong is the applicant.
That the appli¢ant agreed with Rudy Rutters to
store the wood until a final determination as to
whether it Wbdld be used in the restoration project,

does not iake away from the facts that the applicant

S m"a’de the offer to buy the wood, he paid
“R11 000.00 and the last person he informed about

this was Mr Shanmugham.

The applicant’s closing submissions, in referring to
the Forensic Report that Mr Shanmugham
commissioned to investigate the transaction, the
suggestion s that the report exonerated the
applicant from wrongdoing. That is not so. | agree
that the report states that he did not hide the fact
that he bought the wood and informed at least three

other Sanlam employees and Mr Rutters.

Page 15
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However, the report found that the applicant should
have known that the transaction could place him in
a precarious position and that he should have
asked permission from Mr Shanmugham before

salvaging the wood.

The applicant conceded that as Head of Sanlam

Properties he held considerable responsibility as a

Sanlam Investment employee. He knows that he

would face conflicts of interest in his daily activitiés :

and conceded that his employer trusted him to take
the correct decision. In this case the applicant did
not think that he needed to ask permission from Mr
Shanmugham. Thus, the _ru'le ,orf standard of
conduct expected was not to place oneself,
particularly such a senior emp‘loyeei in a position
that could amount to a conflict of interest. This is
both reasonable and necéséa‘iy. The applicant had
30 years of experience in the financial field where
trust and trénsparency are very important. The
re}ferenck:e to DIKOBE vs SUN CITY (JA) 45/20/15)
[2016] SALAC“ 67 does not support the applicant’s

‘ 5case:., The matter was about whether there was a
fule prohibiting possession and use of certain
vouchers by the employee. The facts are distinctly
| different. | do not agree with the submission that

the applicant put Sanlam’s interests first. He did
not when he made the offer fo buy the wood. Had
the applicant gone to Mr Shanmugam to indicate
that he wanted to buy the wood, this would not have
been an issue. The respondent did not accuse him
of dishonesty and no witness, apart from the
applicant, testified that there were such rumours.
Not even the Forensic Report referred to possible

dishonesty.

Page 16
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68. | therefore agree, that because the applicant
conceded that he had certain fiduciary duties, that
his fiduciary duty, which is implied in his contract of
employment, covers the issue of conflict of interest
and sets the rule or standard of conduct. Even if
there was no written policy, it would be reasonably
expected of the applicant to have been aware of the
expected standard of conduct. The applicant acted.
contrary to what was expected of him in this regard..
No explanation was given why he could not have
spoken any earlier to Mr Shanmugham ab‘out“the
matter. He spoke to him at a time When'itwas
already a done deal. The commission of the
misconduct complained of was proven. Nobody
thinks that the applicant: Was_dishonest. The
commission of the mis‘conduct:corhplained of was

proven."?®

[41] In relation to the second allegation the commissioner records, inter alia, the

following:

“69. The‘ ‘ seCondi éllegation of insubordination /
ihsolencé / disrespect etfc., was presented by the
_:',fresjpdndent by way of Mr Shanmugham’s
’refc'ollection of conversations with the applicant and
o fﬁréference to email correspondence. It was testified
that the applicant either bypassed Mr Shanmugam

or questioned his authority. Nine incidents were
testified about. In this regard there can be no
dispute that there is a relevant rule or standard of
conduct, that it is reasonable and that the
respondent is aware of this. The conduct
complained of often finds its way into an employer’s

28 Pleadings, pages 28 and 29



70.

72

disciplinary code. It is conduct that is referred to in
Schedule 8. The question then is whether the
applicant acted in breach of this, or these rules as
stated in the notice fo attend the disciplinary
hearing. What inference could be drawn from the
evidence? The email correspondence relied on by

the respondent, was not disputed, neither the

content of the emails, nor the identity of the
recipients in those cases where emails,
correspondence from the applicant was relied

upon. The applicant’s case was that }he,ne’ver ,

acted inappropriately and there Was‘ho need to

always send correspondence to his manager.

The applicant did not disputé‘ Mr Shanmugham’s
evidence about his comh?ént during' the very first
meeting. Mr Shanmugam did not simply laugh this
comment off. He interpretéd this as an aggressive
comment. Mr Shénmugham’s evidence was that,
at the,tkime,‘ he was trying to build rapport with the
team ahd get buy-in from them. It seems that his

S:tyle is not to micro-manage nor to deal with people

" na ;w,ay' that they are constantly monitored and

- given warnings.

... I am unable to criticise any of the respondent’s
four witnesses. The three line-managers to the
applicant, Messrs Shanmugham, Naidoo and Roux
corroborated each other's versions where
applicable. All three stood by their criticism of the
applicant's conduct. Ms Brink’s version also
corroborated certain aspects of both Mr Roux and
Mr Shanmugham’s evidence. In his closing
submissions Mr Geldenhuys submitted that Mr
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Shanmugham lied under oath. | do not agree. The
applicant, basically a single witness because his
two witnesses did not necessarily support his
version in all aspects and could not corroborate his
version. He may not have lied or made false
statements, but his version amounts fo a bald
denial of wrongdoing in a case where he should

have explained his actions and failed to do so.

There were also minor aspects of the applicant’s

case that were not put to the respondgnt’s

witnesses. The applicant’s version is ”thyereforef )

evaluated with circumspection.

At this level of seniority, it is ih7perative that people
work together to fun‘hef their ‘em’pl‘oyer’s interests.
They are after all spe‘é‘rheadihg the activities. |
accept that such $eniority is also accompanied by
years of expé‘rien'ce, know-how and institutional
knowledge and that there will be differences of
opihion,,é\‘/enfarguments. But, the reporting lines

must still be honored so that the top structure does

not'become dysfunctional. There should not be a
E need to remind senior colleagues of this obligation.

- ‘The overall impression is that the applicant

disregarded Mr Shanmugham’s authbrity over him.
One implication of not having “kept him in the loop”,
might have caused embarrassment to Mr
Shanmugham and made him be seen as
incompetent if he was unable to answer queries in
respect of his domain. Part of the applicant’s duties
was to keep him so “in the loop”. | hold that the
commission of the misconduct as set out in the

second allegation of misconduct as [was] put to the

Page 19



applicant, was proven, particularly in the sense that
the applicant’s behaviour had a pattern of showing
disregard for Mr Shanmugham’s authority. He did
not challenge him outright, but clearly did not wish
fo subject himself to his newly appointed

manager’s authority.”

Page 20

[42] In relation to the third allegation commissioner’s arbitration award records,

inter alia, the following:

“82.

The third allegation of misconduct deals with rules

and standards of conduct which the applicant

should have been aware of. In fact, itf-re/étes fo
issues that are extremely topical, Sénlam’s
history is known. It WaS:‘kI‘?"OWH ‘that many
Afrikaner white men ran the institution. It seems
even as late as the tir‘nye of thek érbifration hearing,
there were still transformation issues plaguing the
Respondent;._Oné"glaring example is the Propco
members"hip‘.‘ The épplicant wished to make out a
case that he“«cr‘eyated an inclusive environment.
The Witness:hé called, Manka Sebatian, testified
that people were still speaking Afrikaans in the

. Sanlam Properties section. This was in breach of

‘ the clear policy to use to English as the workplace

" medium of communication. | do not agree with the

submission that she corroborated the applicant’s
version. She did not testify that the department
complied fully with the policy, as was submitted.
The matter must be viewed against the legacy of
Apartheid and the ongoing calls for transformation
in business. Ms Brink’s evidence about the
transformation strategy and the steps being taken
to sensitise employees to diversity was not

contested.



83.

84

In these circumstances where the applicant must
have been very aware of pressure regarding
transformation and diversity, he and his team
attended a one-day workshop diversity training on
25 March 2019. The Exco members had
previously done the training to set an example and
to lead from the top. The applicant left the
workshop early, citing as reason an urgent site

meeting in Newlands. He was informed that the

Stefanutti stocks MD was highly upset. What

about, was not explained, neither during evidence

nor in the closing submissions. The applicant’s
version was that Stefanutti  stocks were
threatening to down tools and léave_the siie. The
applicant and one Ralph went to th‘e" site at about
14h30. The applicant went to‘ the site and gave
certain verbal assurances that satisfied the MD, it
was testified. : There is no merit in the submission
that had the"applicah‘t not gone to the site, he

would have been disciplined. He was attending a

Workshob that his employer saw as very
'necessaiy and important. Nobody else, but the
~applicant thinks that he acted correctly by leaving

b _ the workshop early.

Ms Brink’s evidence that the after-lunch session
was critical, was not disputed. The applicant
testified that the workshop presenter said that the
afternoon session would not be critical, cannot be
accepted. Had that been the case, the presenter
would have been called as witness or at least
some agenda to indicate the sessions of the day
would have been presented as evidence. This
behaviour did not demonstrate a commitment to

transformation and diversity that the employer
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86

was asking from him. This is further confirmed by
his attitude about the “power hour” sessions. Had
he been serious to comply, he could have

attended such a session.

Ms Brink’s evidence of having to deal with the
applicant after grievances were laid about
fransformation issues, was not questioned.

Neither was her evidence that the contract of an

African graduate was prematurely terminated and

the person paid out the balance of the,c‘ohi‘fact

due to issues between the graduate,_émployeé ‘

and the applicant related to inclusivity‘,aisSUes.
These incidents were not the rééson for the
dismissal but were relied on to demonstrate the
applicant’'s pattern - of Wérkplacé behaviour
regarding transformation and diversity.  The
inference, given the past history, the continued
use of Afrikaans and not English as the lingua
franca and ’this recent conduct is that the applicant
did nét display an attitude that he was serious

about transformation and diversity issues within

= 'Sanlam. As a very senior employee it was

: incumbent on him to set an example. He did not.

1  The last issue to determine regarding the

allegations of misconduct is the reason why Mr
Shanmugam was disrespected or bypassed. | had
already found that the Applicant disrespected his
authority over him. Mr Shanmugham’s evidence
was that he did not know what motivated the
applicant. He did some introspection and thought
that he is competent otherwise he would not have
been appointed as the CEO. He then thought that

perhaps it was his race.
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Much reliance was placed on Ms Sebatian’s
evidence about her relationship with the applicant.
She was junior to him. She testified about her
relationship with the applicant. She could not
comment on the applicant’s relationship with Mr
Shanmugham. The dynamics in these two

relétionships were completely different. In the one

the applicant was the senior, in the other, he was

the junior and had to yield to authority. The
applicant’s evidence was that he did not disrespect

his manager. His manager though felt tha‘t,he was .

disrespected. After reflecting, he thought thét the
only reason could be his race. The applicaht’s
submissions are that the ra‘(;é élylé‘gatidn"'Was an
afterthought, that the allegation is defamatory and
has no rational basis.. Mr ShanmL)gham did not
testify that the applicanfis-é racist. During his
cross—examinaﬁon, it was pointed out to him that he
might be m‘istékén‘ in his perception. The applicant
also did not te‘stify that. His version based on the
denial that he did not disrespect Mr

, Shanmugham’s authority. The accusation is that
the applicant “... excluded, by-passed or sidelined

Mr Shanmugam as a person of colour”. This is

< specifically in reference to the allegations set out in

the second allegation related to
insubordination/insolence/disrespect efc. as
stated above, the applicant gave no reasonable
explanation for his actions. If | understand his
argument, it is that Mr Shanmugam fabricated the
race issue to bolster the respondent’s case. He is
a liar, it is submitted. Many of my findings were
based on inference and the impressions left by the

evidence presented. | already commented above
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on questions posed during cross-examination, in
which the applicant’s case was shown to be that, it
is Mr Shanmugam who is wrong and that he is not
a reasonable manager. This might mean many
things. The applicant clearly portrays Mr
Shanmugham as the problem. The fact is, the
applicant’s conduct impacted on Mr Shanmugam
and made him question his worth and ability. Given

my findings above about the applicant’s

demonstrated aftitude about transformation,

inclusivity and diversity in the Workpla‘ce,gcoupled ;

with the bare denial and the fact that Mr
Shanmugham’s  impressions ‘ér'e his  valid
impressions, and it must be éccépted ‘that his
impression of the pattem of b‘ehavioUr was not a
knee-jerk reaction or fabrication to somehow ‘get”
the applicant, | hold that the respondent’s version

in this regard is accj,‘epted as more probable.

I hold therefore that the commission of the
misconduct complained of was proven. Was

dismissé/ the appropriate sanction? | bear in mind

- that the applicant has throughout the proceedings
: pOﬁrayed himself as the only one who was correct.
" He was given ample opportunity to reflect, yet

:‘ never conceded that somehow he might have been

wrong. According to him, his three managers have
their own views, particularly Mr Shanmugham, as
he stated during cross-examination. He thinks that
Mr Shanmugham, is/was not a reasonable
manager as was stated to him during his cross-
examination. This was repeated in the closing
submissions. There is no reliable evidence that Mr
Shanmugham is not a good manager. As he
testified, he was appointed in the position because
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his superiors were of the opinion that he was up to
the challenge. This was not challenged. He also
stated that it was a difficult decision, especially

considering the applicant’s years of service."®

Relevant Legal Principles

[43] The relevant legal principles are well known. Those principles were restated
in Herholdt vs Nedbank Ltd and Congress of South Africa Trade Union
2013(8) SA 224 (SCA) [2013 (11) BLLR 1074 (SCA)]. In that matter the Court
held:

‘[25] In summary, the position regarding the review of CCMA
awards is this: A review of a CCMA award is permissible if
the defect in the proceedings falls in one of the grounds in
S145(2)(a) of the LRA. For a defect in the conduct of the
proceedings to amount to gross irregularity as contemplated
by s145(2)(a)(ii), the arbitrator must have misconceived the
nature of the enquiry or arrived at an unreasonable result. A
result will only be unreasonable if it is one that a reasonable
arbitrator could not reach on all the material that was before
the arbitrator. Material errors of fact, as well as the weight
and relevance fto be attached fo particulars facts, are not in
and of themselves sufficient for an aware to be set aside but
are only of any consequence if the effect is to render the
outcome unreasonable”

[44] In the matter of Nyathikazi vs Public Health and Social Development
Bargaining Couhc’il and others (2021) 42 ILJ 1686 and at paragraph 21 the
Court held:

“[21] After the decision in Sidumo and another vs Rustenburg
Platinum Mines Ltd and another 2008 (2) SA 24 CC and the
further explication in Heroldt vs Nedbank Limited 2013 (6) SA
224 (SCA), it is clear that our law dictates that an award
delivered by and Arbitrator will only be considered to be
unreasonable if it is one that a reasonable arbitrator could
not reach on all the material that was before him or her. A
material error of fact and the particular weight to be attached
to a particular fact may in and of itself not be sufficient to set
aside the award but will only be done if the consequence
thereof is to render the ultimate outcome unreasonable”.

23 Pleadings, pages 34 — 35; Arbitration Award paragraphs 86 - 88
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[45] In the matter of Gold Fields Mining SA (Pty) Ltd (Kloof Gold Mining) v
CCMA and Others [2014] 1 BLLR 20 (LAC) and at paragraph 21 the Court
held:

“‘Where the arbitrator fails to have regard to the material
facts it is likely that he or she will fail to arrive at a reasonable
decision. Where the arbitrator fails to follow proper process
he or she may produce an unreasonable outcome (see
Minister of Health and Another vs New Clicks South Africa
(Pty) Ltd and Others 2006 (2) SA 311 (CC)). But again, this
is considered on the totality of the evidence not on a
fragmented, piece meal analysis. As soon as it is done ina
piece meal fashion, the evaluation of the decision arrived at
by the arbitrator assumes the form of an appeal. A
fragmented analysis rather than a broad-based evaluation of
the totality of the evidence defeats review as a process. It
follows that the argument that the failure to have regard to
material facts may potentially result in a wrong decision has
no place in review applications. Failure to have regard to
material facts must actually defeat the constitutional
imperative that the award must be rational and reasonable —
there is no room for conjecture and guess work.”

[46] In CUSA v Tao Yang Metal Industries and Others [2009] 1 BLLR 1 (CC)
the Court held: |

“[65] Consistent with = the objectives of the LRA,
commissioners are required to “deal with the substantial
merits of the dispute with the minimum of legal formalities.”
This requires commissioners to deal with the substance of a
dispute between the parties. They must cut through all the
claims and counterclaims and reach for the real dispute
_between the parties to perform this task effectively.
~Commissioners must be allowed a significant measure of
latitude in the performance of their functions. Thus, the LRA
permits commissioners to “conduct the arbitration in a
. manner that the commissioner considers appropriate. But in
~ doing so, commissioners must be guided by at least 3
considerations. The first is that they must resolve the real
dispute between the parties. They must do so expeditiously.
And, in resolving the labour dispute, they must act fairly to all
the parties as the LRA enjoins them to do”.

[47] In the matter of Securitas Specialised Services (Pty) Ltd v Commission
for Conciliation, Mediation & Arbitration & Others (2021) 42 1LJ 1071
(LAC) the Court held:
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“‘[19] The test for review is this: “Is the decision reached by
the arbitrator one that a reasonable decision maker could not
reach?” To maintain the distinction between review and
appeal, an award of an arbitrator will only be set aside if both
the reasons and the result are unreasonable. In determining
whether the result of an arbitrator's award is unreasonable,
the Labour Court must broadly evaluate the merits of the
dispute and consider whether, if the arbitrator’s reasoning is
found to be unreasonable, the result is, nevertheless capable
of justification for reasons other than those given by the
arbitrator. The result will be unreasonable if it is entirely
disconnected with the evidence, unsupported by any
evidence and involves speculation by the arbitrator. :

[20] This court has eschewed a piecemeal approach to a
review application by the Labour Court. The proper approach
is for the Labour Court to consider the totality of the evidence
in deciding whether the decision made by the arbitrator is one
that a reasonable decisionmaker could make.”

[48] The review test has been recently restated in the maﬁer of Makuleni v
Standard Bank of SA (Pty) Ltd & Others,(2023) 44 1L.J 1005 LAC. In

Makuleni the Court restated the review test as follows:

“[4] The import of these remarks demands a reflection in
order to digest the essence of the exercise that a
commissioner embarks upon. The court asked to review a
decision of commissioner must not yield to the seductive
power of a lucid argument that the result could be different.
The luxury of indulging in that temptation is reserved for the
court of appeal. At the heart of the exercise is a fair
reading of the award, in the context of the body of
evidence adduced and an even-handed assessment of
_whether such conclusions are untenable. Only if the
conclusion is untenable is a review and setting aside
warranted.

[13] The Labour Court’s view of the case differed from that of
the commissioner. As shall be addressed hereafter there are
‘serious flaws in the reasoning articulated in the judgment.
However, what is immediately deserving of emphasis is that,
even if the perspective of the Labour Court is plausible and
reasonable, that is an insufficient reason to displace the
award in terms of the review test addressed above. To meet
the review test, the result of the award has to be so
egregious that, as the test requires, no reasonable
person could reach such a result. In our view, no material
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criticism can be advanced of the award that meets the
threshold test for review.”

(emphasis added)
[49] It is in light of these principles that the commissioner's award and the
arbitration proceedings ought to be assessed.
The Wood transaction

[50] The evidence that served before the commissioner included the following:

50.1  On 13 July 2018, the applicant made an offer to Isipani, the contractor in
the Village Square development, to acquire Oregon‘Piné'wood from a

house on the site which was due to be demolished ‘30;‘ 2
50.2  Mervyn Shanmugam (Shanmugam) is the applicant’s line manager *';

50.3  Wayne Hilton (Hilton) and Haydn Franckeiss (Frahckeiss) were present on
a site visit when the applicant told Isipani that he wanted to acquire the

wood 32;

50.4  On 31 August 2018, the a‘p"plic;‘ant told Neil van Rensburg (van Rensburg)
the chairman of Propco that he had made an offer to acquire the wood 33;

50.5 The fact of the,;presence:‘of Hilton and Franckeiss is irrelevant, the
applicant ought to have first approached Shanmugam “saying fo him, this

is what | Want to do”and obtained prior permission 34;

50.6  Mrvan Deventer (van Deventer), a contractor appointed by the applicant,
removed the wood during the period 3 — 7 September 2018 35,

30 Record, Volume 6, page 279, lines 17 - 23 and

31 Record, Volume 6, page 24. lines 13 -16; page 342, lines 4 -5
32 Record, Volume 6, page 279, lines 17 - 23

33 Record, Volume 6, page 282, lines 22 - 263

34 Record, Volume 6, page 28, lines 7 - 19

35 Record, Volume 6, page 281, lines 1-6



50.7

50.8

50.9

50.10

50.11

50.12

50.13

50.14

50.15

Page 29
The applicant made payment to van Deventer for services at the Geelhuis,
invoice amount R11,160.00 3;

When an employee is attending to their employer's business and an
opportunity arises to obtain a personal benefit, that is a potential conflict of

interest 37;

Before taking any steps in relation to the wood the applicant ought to have

gone to Shanmugam, his superior, to seek permission 3%;
The Oregon Pine wood had some value, the wood was not without value?;

The value of the wood is not the principal concern, it‘is t‘he proceés that

the employee needs to follow in handling a conflict of ihtérest 40,

On 12 October 2018 the applicant informed S’hanmugam of the wood

transaction, that he acquired the wood and removed the wood 41

As the Head of Sanlam Properties for several'yéars, the applicant was in

a position of senior management with significant responsibility 43;

The applicant knew that in his position, managing property, conflicts of

interest would arise 43;

The first respondent needed to trust the applicant to make the right

judgment calls when conflicts of interest arose *4;

% Record Volume 6, page 333, lines 1 - 4

37 Transcript page 326, lines 8 - 23

3 Record, Volume 6, page 28, lines 1 -6
32 Record, Volume 6, page 194, lines 4 — 5, and page 339, lines 16 -17

40 Record, Volume 6, page 29, lines 25 - 29
41 Record, Volume 6, page 283, lines 1-5
42 Record Volume 6, page 324, lines 1-9

43 Record Volume 6, page 324, lines 10 - 11

44 Record Volume 6, page 325, lines 1 - 10



50.16

50.17

50.18

50.19

50.20

50.21

50.22

50.23
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Whenever the applicant is attending to the first respondent'’s business and
an opportunity arises to obtain a personal benefit that is a potential conflict

of interest 45;

The first respondent has an interest in not having its employees acquiring
benefits from situations in which they are acting on behalf of the first

respondent 45;

When in doubt an employee has to disclose a circumstance involving a

potential conflict of interest to the first respondent 47;

At a meeting on 12 October 2018, the applicant informed‘Shanmugam of

the wood transaction, that he had acquired the wood 48; -
The applicant confirmed that there is value to the wood ‘49;

At the point when the applicant made the decision to acquire the wood, to
make the offer for the wood, he could see that there was a potential conflict
of interest and that is why he mentioned it to Hilton and Franckeiss.*° Hilton

and Franckeiss are Fund Mahagers Of the Sanlam Capital Fund,

At the point in time when he made the offer, the applicant was going to

acquire the wood for himself 57

As a matter of prin‘ciple, a person managing property and visiting property
developments almost on a daily basis cannot be seen to take any benefit

for himself‘without attaining permission 52,

45 Record Volume 6, page 325, lines 11 -12

46 Record Volume 6, page 325, lines 19 - 21
47 Record Volume 6, page 326, lines 14 - 22
48 Record Volume 6, Page 333, lines 12 - 19
4% Record Volume 6, Page 339, lines 15 - 19
50 Record Volume 6, page 340, lines 1-5

5" Record Volume 6, page 341, lines 7 - 11

52 Record Volume 6, page 341, lines 12 - 18
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[51] The evidence referred to above includes material parts of applicant’s version

The applicant’s version also included the following:

51.1 The Yellow House contained original Oregon Pine flooring which would be

destroyed during the demolition.%?
51.2 On 31 July 2018, he offered to buy the wood flooring from Isipani.5
51.3 He has an affinity for wood.5%

51.4 Hilton and Franckeiss were present on a site visit when the a‘p‘plicant told
Isipani that he wanted to acquire the wood. Hilton and Franckeiss are

Fund Managers of the Sanlam Capital Fund.
51.5 He does not think that he would have done things différekn‘tly%.

51.6 In an electronic mail dated 11 February 2019 to Shanmugam copied to
Kilkenny, Warren Young, Roux and Naidoo, Pieter Joubert (Joubert) the

first respondent’s internal Legal Counsel wrote, inter alia, the following:

“If the decision is that Andre may not retain the timber,
Sanlam Life needs to take possession of the timber and
compensate Andre for the cost to remove and store the

timber to date.”®’

[52] The material facts that kserved before the arbitrator may be summarised as

follows:

52.1 the app‘licant was a senior employee with some 30 years of experience
ahd was aware that in the execution of his duties he would from time to

time face potential conflicts of interest;

522 on13 July 2018 the applicant visited the site and made an offer to acquire

the Oregon Pine wood;

53 Record Volume 6, page 279, lines 10 - 19
54 Record Volume 6, page 279, lines 10 - 19
55 Record Volume 6, page 279, lines 17 — 19
56 Record Volume 6, page 342, lines 11 - 14
57 Record, Volume 3, page 78
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52.3 at the point in time when he made the offer, the applicant was going to

acquire the wood for himselfss;

52.4 at the point when the applicant made the decision to acquire the wood,
to make the offer for the wood, he could see that there was a potential

conflict of interest;

52.5 Hilton and Franckeiss were present when the applicant made the offer to

acquire the wood,
52.6 Hilton and Franckeiss are not the applicant’s line manager;

52.7 on 31 August 2018 the applicant told van Rensburg that he had made an

offer to acquire the wood;
52.8 the wood in question did have some value;

52.9 the applicant engaged the services of a private contractor (van Deventer)

to salvage and remove the wood from the site.

52.10 the removal of the wood from the site took place during the period 3
September to 7 September 2018;.

52.11 an employee attending to the employer's business and when an
opportunity arises to obtain personal benefit faces potential conflict of

interest;

52.12 the épplicaknt:«knew that in his position managing property, conflicts of
in}terestl would arise;

52.13 a person in the applicant’'s position cannot be seen to be taking any

~ benefit for himself without attaining prior permission;

52.14 Shanmugam was the applicant’s line manager, the applicant ought to
have obtained prior permission from Shanmugam in relation to the wood

transaction;

58 Record Volume 6, page 341, lines 7 - 11
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52.15 the applicant did not seek Shamugam’s prior permission in relation to the

wood transaction;

52.16 the applicant first informed Shanmugan of the wood transaction on 12

October 2018, several months after the transaction;
[63] The material facts are not genuinely in dispute.

[54] It is submitted on behalf of the applicant, infer alia, that the commissioner
“failed to properly assess the evidence and fo resolve material disputes of
fact which required him to have regard to inter alia, the credibility of the
witnesses. It is submitted that it was not possible for him to properly
determine the credibility of the witnesses, their candour and demeanour and
the calibre and cogency of their evidence without an opportunity to observe
them personally. This is particularly so where his findings are based on

‘inference and the impression left by the evidence presented.”>

[55] On the applicant’s own version

55.1 he visited the site on 13 July 2018, made an offer to acquire the wood,

when he did so he was goiyng"to acquire the wood for himself 9,

55.2 he informed van Renstrg (the Chairman of Propco) on 31 August 2018
that he had made an offer to acquire the wood, he engaged a private
contractor, during the period 3 to 7 September 2018 the wood was

salvaged and removed by the private contractor engaged by him; and

55.3 the applicant knew that in his position, managing property, conflicts of

interest would arise 61;

55.4 the first respondent needed to trust the applicant to make the right

judgment calls when conflicts of interest arose ¢2;

% Applicant’'s Heads of Argument, paragraph 33
80 Record Volume 6, page 341, lines 7 - 11

61 Record Volume 6, page 324, lines 10 - 11

62 Record Volume 6, page 325, lines 1 - 10
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55.5 whenever the applicant is attending to the first respondent’s business and

an opportunity arises to obtain a personal benefit that is a potential

conflict of interest ¢3;

55.6 the first respondent has an interest in not having its employees acquiring

55.

55.

[56]

[57]

(58]

benefits from situations in which they are acting on behalf of the first

respondent 44;

7 when in doubt an employee has to disclose a circumstance involving a

potential conflict of interest to the first respondent s5;
8 he first informed Shanmugam on 12 October 2018.

In addition, under cross-examination the applicant Conc;eded that “It is a
matter of principle that a person managing property and visiting property
developments almost on a daily basis can’t be seen to take any benefit for

himself without attaining permission® -

It cannot reasonably be contended that theéstablished facts as recorded
above could be undone or disturbed by observations as to candour or
demeanour of the witnesses ,who gave that evidence as captured in the
transcript that served before the commissioner. An observation, for example,
as to the applicant’s candour or demeanour would not undo the established
facts that arise from his own evidence. In addition, the weight of the
established facts: is not diminished by an absence of the commissioner
observing the Witnkesses personally and taking a view as to their candour and

demeanour.

In the arbitration award the commissioner engages with the applicant’s
version including that he made the offer to acquire the wood in the presence

of Hilton and Franckeiss®, that “part of the applicant’s case was that

63 Record Volume 6, page 325, lines 11 -12

64 Record Volume 6, page 325, lines 19 - 21

65 Record Volume 6, page 326, lines 14 - 22

66 Record Volume 6, page 341, lines 12 - 18

57 Arbi

tration Award, paragraph 64
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ownership had not passed to him in July”®8, that “the wood might have been
used in another house that was going to be restored"®® and that “the applicant
agreed with Rudi Rutters to store the wood until a final determination as to

whether it would be used in the restoration project’°,

It is contended that the commissioner “completely ignored or dismissed”
the evidence of Rudolph Rutters (Rutters). This contention is not sustainable.
The commissioner refers to Rutters and summarises his evidence at
paragraphs 59 and 60 of the arbitration award. Rutters’ evidence does not
disturb or undo the objective facts as to the alleged misconduCt‘arising from
the Wood transaction. The facts of the conflict of interest, the applicant’s
failure or refusal to avoid the conflict of interest and the appliéant’s failure or
refusal to disclose the proposed transaction to Shanmugam and to seek his

prior permission are not undone or disturbed by the evidence of Rutters.

It is contended that Joubert’s electronic mail was ignored._This contention is
unsustainable. Joubert's electronic mail of 11 February 2019 does not deal
with the issue as to a conflict of inte‘r’estkand the applicant’s obligations in
those circumstances. In any’eve‘ht, Joubert’s electronic mail of 11 February
2019 does not dispute nor displace the established facts in the evidence that

served before the commissioner.

The commissioner’sk‘sur\'/’éy of the evidence in relation to the Wood
transaction is consistent with the evidence that served before him. That
evidence inclUded;the evidence of the applicant himself and Rutters. Roux’s

evidence included that Shanmugam should have been the first to be informed

_ of the proposed transaction and that the applicant should have sought

Shanngam’s prior permission. This is not a matter in which the transcript
reflééts mutually exclusive or equally probable versions on the facts in
relation to the Wood transaction. Properly out, on the evidence that served

before the commissioner, it formed no part of the applicant’s case that he did

88 Arbitration Award, paragraph 64

69 Arbitration Award, paragraph 64

70 Arbitration Award, paragraph 65

71 Applicant’'s Heads of Argument, paragraph 35
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[64]

Page 36

not visit the site, that he did not make an offer to acquire the wood, that he
did not instruct a private contractor to salvage and remove the wood, that he
sought the permission of his direct superior (Shanmugam) prior to making an
offer to acquire the wood or that he was unaware that a potential conflict of
interest had arisen. In relation to the Wood transaction the material facts are
not genuinely in dispute. The evidence of the first respondent’s witnesses on
the Wood transaction, Roux and Shanmugam, is entirely consistent with the
objective facts. In those circumstances it cannot reasonably be contended
that the commissioner made ‘supefficial findings' as to credibility. The
commissioner’s findings as to credibility are firmly rooted in the evidence that

served before him.

The commissioner's assessment that “The only party who says that the
applicant did nothing wrong is the applicant’ is entirely consistent with the
facts that served before him. Self-evidently, the commissioner did not accept
the proposition that the applicant did “nothing wrong”.  Similarly, the
commissioner’s assessment that the applicant did not “put Sanlam’s interests

first’ is grounded in and supported by the evidence that served before him.

It is contended that “it is common cause that the first respondent did not have
a rule in place which regulafed this issue. It was further accepted that this
issue had not arisen in the past which would account for the different
responses to the applicant’s disclosures. " 7> These contentions are

unsustainable.

As dealt‘with above, the evidence that served before the commissioner

; establishesy that the applicant is a senior managerial employee of the first

respondent. In the ordinary course of his duties the applicant is required to
avoid a conflict of interest. When a potential conflict of interest does arise the
applicant is required to put the interests of the employer first. The applicant
knew of a conflict of interest in relation to the Wood transaction. The applicant
was required to inform Shanmugam, his direct superior, of the proposed
transaction and to seek his prior permission. The applicant did not do so and

only informed Shanmugam after the Wood transaction and some three

72 Applicant's Heads of Argument, paragraph 73. Record Volume 6, page 341, lines 12 - 18
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months later. The breach of the applicant’s obligations to the first respondent
as his employer in relation to the Wood transaction is firmly established in the

evidence.

In the arbitration award the commissioner expressly deals with the applicant’s
fiduciary duties, the issue of conflict of interest and the standard of conduct
required of the applicant. In this regard, paragraph 68 of the arbitration award

records, inter alia, the following:

“I therefore agree that, because the applicant conceded
that he had certain fiduciary duties, that his fiduciary
duty, which is implied in his contract of employmehi
covers the issue of conflict of interest and sets the rule
or standard of conduct. Even if there was no Wfitten
policy, it would reasonably be expecte‘d of: the épplibant
to have been aware of the expected sténdard of
conduct. The applicant acted contrary’ fo what was

expected of him in this regard”.

On the evidence that seNed‘ before the commissioner, the applicant’s
established misconduct in relation to the Wood transaction is serious
misconduct. The appl‘ikc'ath as:‘a senior managerial employee in the financial
services industry was ﬁob‘ligéd to avoid conflicts of interest and the first
respondent as his empldyer needs to trust that the applicant would make the
right judgment‘ calls when conflicts of interest arise. The applicant as a senior

mah'agerialyk empioyee did not put the interests of the employer first.

There Can be no serious suggestion that the established facts are other than
as set out above. That being the case, inferences are properly drawn from
the established facts. The commissioner, to the extent that he drew
inferences, did so on the basis of the established facts. In doing so, the
commissioner did not act improperly, nor did he misconduct himself in relation

to his duties as a commissioner. In the circumstances the commissioner's
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finding that the commission of the misconduct was proven”, is grounded in
and properly supported by the evidence that served before him.

On the evidence that served before the commissioner the applicant made an
offer to buy the wood on 13 July 2018 and informed Shanmugam of the wood
transaction on 12 October 2018. During December 2018 steps were taken to
institute a forensic investigation into the Wood transaction. Shanmugam
informed the applicant of the forensic report on or about 6 March 2019. In
relation to the Wood transaction, it cannot reasonably be contended that
there was any delay in the institution of disciplinary action and Spe‘ciﬁcally the

disciplinary notice dated 16 April 2019.

In relation to the Wood transaction there can be no serioUs or sustainable
contention that the commissioner's reasoning and findings are “entirely
disconnected with the evidence, unsupported by any evidence and involves

speculation” as contemplated in Securitas.™

The Second Allegation

Propco

[70]

The evidence that served b‘efore‘the commissioner included the following:

70.1  Shanmugam was appointed to the position of CEO of the Alternatives

Business on 1 July 2018. Shanmugam took over from Ben Kodisang
(Kodisang).”® By that time, the applicant had been the Head of Sanlam

Properkti‘eys for three years.

70.2 Theépplicant could not dispute nor deny that during Shanmugam’s first

meéting with the whole team, he said words to Shanmuga to the following

 effect: “don’t try and do what your predecessor tried to do”.76

73 Arbitration Award, paragraph 68

4 Securitas Specialised Services (Pty) Ltd v Commission for Conciliation, Mediation & Arbitration
& Others (2021) 42 ILJ 1071 (LAC)

75 Record Volume 6, page 344, lines 10 - 15

76 Record Volume 6, page 344, lines 16 - 21
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70.3 Shanmugam testified that “of course it was disrespectful’.77

70.4 It was necessary for committees like Propco to be transformed and that
that was very much part of Shanmugam’s mandate coming into the

position of CEO of the Alternatives Business.7s

70.5 The applicant confirmed that the issue as to transformation is one of the

first questions potential investors might ask.79

70.6 Shanmugam had a number of discussions with the applicant in relation

to the composition of Propco; 80

70.7 The applicant did say to Shanmugam that Propco :,alre‘ady had good

people.si

70.8 At the relevant time Propco comprised six white mén, including the

applicant. 82
70.9 It was Roux’s evidence that:

“So, for me, the thing is, what is Véfy clear in our world is
that if you want build a successful business, diversity is
very, very important for us to get right as a business. So
therefore, whet‘her the structure is right to say just people
of colour, jusi fonkki‘tks’own merit, you know, you can talk
about,that,as well, but for me the reality is of diversity in
the, .youkknow, in Propco will be of critical importance, of
- critical sténding to make sure that you create a successful

“business.

77 Record Volume 6, page 144, lines 13 - 16

78 Record Volume 6, page 345, lines 5 - 12

79 Record Volume 6, page 345, lines 13- 15

80 Record Volume 6, page 146, lines 18 — 28 and page 147, lines 1 - 11

81 Record Volume 6, page 146, lines 18-78, page 186, lines 20 — 24, page 187, lines 1 — 8 and
page 348, lines 4-9

82 Record Volume 6, page 32, lines 1-7
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Sanlam comes from a history of being white Afrikaner
male, we all have to acknowledge that and | am just as
white and Afrikaans as everyone. But the reality is that
we need the diversity of all these types of things that |
have described now not so elegantly. But what | have
tried to say is that Propco would be a better place if it is
more diverse and that would include as | said, women,
colour, whatever it is and | think that Mervyn is correct in_

driving that."8

70.10 Shanmugam’s evidence was that he did not ask theappliéant to put him

on Propco.8

70.11  The applicant was of the view that Propco had good people and that it

functioned efficiently.

70.12 The applicant's view was that PropCo as currently constituted could

conclude its business in a relatively short period of time and specifically:

“My comment to hlm Wés, we function quite well as a
committee and the ireaSOn for that was we had very good
people so we. probéb/y ﬁnished meetings in two hours,
that would ‘takke :.four’“ hours if you didn’t have good

people. s ‘

7013 It wasShahiﬁUgam's assessment that the applicant at that stage was not
Wiiling to‘change the composition of Propco and that, it would only change

’ if the}é"pbli‘bant thought there was a good reason: “What it said fo me was
i, that, you know, if he was unwilling, you know, to expand on ideas, that it
Wbdld only change if he thought there was a good reason, you know to
change it and you know only if he thought that we could change it. So, in

83 Record Volume 6, page 32, lines 7 - 25

84 Record Volume 6, page 186, lines 20 — 24 and page 187, lines 1-8

85 Record Volume 6, page 292, lines 19 — 24 and page 293, lines 1 - 12
86 Record, volume 6, page 292, lines 19 — 24 and page 293, lines 1 — 12
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that respect | felt that my view was not important at all. You know he was

basically having disregard for my opinion”.87

[71] The commissioner’s arbitration award on this score surveys the material
evidence before him. The commissioner’s arbitration award reads, inter alia,

as follows:

“19. Mr Roux testified that Sanlam comes from a history
of white Afrikaner males being in charge. Diversity in the .
Group and in all committees, including Propco haS,
become imperative to build a successful business. ~_Thek ‘
notion should not be that the people already on’ Propco
are good enough. Diversity includes people with different‘
skills, race groups and to include women. Propcdwould
be a better place if it was more diverse. Mr Shanhwgam
was correct to drive that point. Mr Naidoo ‘cy,onﬁrmed that
transformation is a very high priority in the financial
services industry. They needa more diverse and inclusive

Propco and all other éommittees ought to be looked at.

20. Mr Shanmugém testified that from the beginning he
had “quite a felationship” with the applicant. During the
first meeting ‘he had with the team, when he asked for
input after his présentation, the applicant remarked “don’t
do ‘vyh'at‘ you predesessor did”. He thought at the time that
the" fesponse was slightly disrespectful. His task as the
Vih‘ev‘v/’y appointed CEQO was to improve the governance
structures and transformation within the business and to
attract clients. In a meeting soon thereafter about the
composition of Propco, that is run by six white males, he
said to the applicant that it must be transformed fo
illustrate to the market that Sanlam has fransformed to
attract third party funds. The applicant’s opinion was that
Propco was already functioning, had very good people

87 Record, Volume 6, page 146, lines 18 — 28 and page 147, lines 1 — 11



and he saw no need to change it. From that he got the
impression of opposition to transformation, that the
applicant was unwilling to engage and that his views were
not important enough for the applicant. He assured the
applicant that transformation would involve thorough
consultations. He hoped that the relationship would

improve. It did not.

21. The applicant testified that he and Mr Shanmugham

had one or two maybe three discussions. In the flrst

meeting Mr Shanmugham asked him whether he could

put him on Propco. He responded that it was not within his

powers to do so, but he could request that he be makde an
attendee. That he then did. That way Mr Shanmugham got

all Propco documents.

45. Mr Shanmugham, during cross-examination, denied
that he never had meetings with the applicant. They had
regular catch ups in addition to the Exco meetings when
the applicant gave feedback. He conceded that by March
2019 his view was not that dismissal need be resorted to.
Thereaf‘l‘er,‘ he had more time to consider the situation. He
disagréed that he could not interfere with the applicant in
relétion to his Propco activities. Propco manages
| ;inVestments only. Applicant was a member of the

committee but was employed by Sanlam Investments not
Propco or Sanlam Properties. In accordance with the
Charter, responsibility filters down from Mr Roux to Mr
Naidoo, to himself and then to the applicant. The applicant
had to keep him up to date with decisions before going to
Propco. He denied that he asked the applicant fto
[become] member of Propco. He asked that Propco be
transformed. He disagreed that the relationship between
him and the applicant started off on a good footing. The

Page 42
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relationship was difficult since the beginning when the

applicant confronted him in front of everyone.

47. He did not deny that members of Propco are good. It
does need diversity though. A consultant was engaged to
review the governance process. Since the beginning he
wanted to get by-in. the applicant was not open to
discussions on transformation. He did not have
unreasonable expectations. He did expect the applicant to N

keep him abreast of material changes.”

[72] The commissioner’s survey of the material evidence is a fair reflection and
assessment of the evidence that served before him."The commissioner then

records the following:

“73. | cannot conclude that Mr Shanmugam asked the
applicant to get him onto Propco as a committee member.
I do accept that he raise,d:"the fact that the committee was
not diverse with the:apbliéam‘. ‘This was part and parcel of
Mr Shanmugam’s mandate, to drive transformation or
improve‘cbfporate,goi/ernance. The issue though is not
Whetﬁer_ Mr Shanmugham asked to become a Propco
Cbmmittee member, the issue is about the applicant’s
reﬂs'p;onse.’ | agree that his response indicated opposition
4 iothe idea of transformation in Propco. Mr Shanmugam is
| entitled to his opinions and inferences. These are valid. |
"~ am unable to conclude that he was oversensitive or
irrational in drawing conclusions from the interaction. The
applicant was of the opinion that Propco already had good
people and there was not need for transformation. He
clearly disregarded Mr Shanmugam’s view. By the time,
he must have already known that Mr Shanmugham was
going to drive transformation within Alternative

Investments.”
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In the commissioner's assessment the “issue though is not whether Mr
Shanmugam asked to become a Propco committee member, the issue is
about the applicant’s response, | agree that his response indicated opposition
fo the idea of transformation in Propco.” # The commissioner's assessment

is supported by the evidence that served before him.
Allegation 2 is, inter alia, in the following terms:

“6.2 Notwithstanding your position as a senior
manager of the Company, you displayed
discriminatory conduct on the basis of race and/or
were grossly insubordinate and/or were gkrossly,f
insulant and/or failed to follow reasonablefénd
lawful instructions and/or disregarded the
Company’s governance structures énd/or were
disrespectful towards or undermined the authority
of Mr Shanmugam as your liné manager, on

various occasions.”

The gravamen of allegation 2 includes disregard and disrespect for
Shanmugan and undermi‘hjng*'Shanmugan’s authority. The employer's
concern was with,thke’ap,plicaht‘s conduct towards Shanmugam as his line
manager. A key part o‘f“Shah‘mugam’s mandate as the newly appointed CEO
of the Alternative Business was driving transformation, which includes the
need for 'DiverSity,in relation to Propco. The first respondent’s concern was
the a"pplica‘h‘t undermining his line manager as is recorded in allegation 2. &

The alle‘g‘atioh of misconduct does not turn on its wording or a construction

| as to whether Shanmugam asked to become a member of Propco. The

evidence that served before the commissioner is a proper basis for the
commissioner's assessment that “the applicant was of the opinion that
Propco already had good people and there was not need for

transformation. ™

88 Arbitration Award, paragraph 3

89 Record Volume 2, page 1, paragraph 2

% Arbitration Award, paragraph 73
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[76] ltis contended on behalf of the applicant that:

“62. The third respondent abdicates his responsibility to
resolve the dispute about whether Shanmugam asked to
become a member of Propco. This ultimately leads to the
irrational finding that “The issue though is not whether Mr
Shanmugam asked to be a Propco member, the issue is
about the applicant’'s response”. It is submitted that it is
not possible to assess the applicant’s response in the

absence of determining what he was responding to.”
[77] Itis further contended on behalf of the applicant that:

“64. The wording of the charge turned directly on whether
Shanmugam asked to be placed on-Propco. Accordingly,
in the absence of making a proper ‘determination on the
nature of the discussion, it was unreasonable to impute an

anti-transformation flavour to the applicant’s response.’?

[78] These contentions are misgku'ide_dand unsustainable. As noted above, the
first respondent did indeed :h‘av'e concerns about the applicant’s conduct.
Those concerns include the applicant's approach and attitude to
transformation in'the'busineSé of the first respondent. Shanmugam is the
applicant's Iine'manager. Shanmugam had concerns as to the composition
of Propco asitrélates to Diversity. Shanmugam had a number of meetings
with the app',l:ioaht‘ on the composition of Propco. Shanmugam'’s evidence
includesy ,t'hat“‘the applicant was unwilling to engage on changes to the

‘ composition of Propco and that the applicant disregarded his views .2

[79] Thé record that served before the commissioner is a proper basis for the

commissioner to conclude as he did:

“I agree that his response indicated opposition to the idea
of transformation in Propco. Mr Shanmugham is entitled

to his opinions and inferences. These are valid. | am

91 Applicant’'s Heads of Argument, paragraphs 62 and 64
92 Record Volume 6, page 146, lines 18 — 28 and page 147, lines 1 — 11
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unable to conclude that he was oversensitive or irrational
in drawing conclusions from the interaction. The applicant
was of the opinion that Propco already had good people
and there was no need for transformation. He clearly
disregarded Mr Shanmugham’s view. By that time, he
must have already known that Mr Shanmugham was
going to drive ftransformation within Alternative

Investments. 3

[80] The record that served before the commissioner is a proper ba'sis for the
commissioner’'s assessment and conclusion that the applicant’s reéponse
“indicated opposition to the idea of transformation in Propco”. That real and
actual concern informed the allegations of misconduct and that concern is not
masked or clouded by the wording of the allegation. The applicant had a
proper appreciation of the first respondent’s concern on this score. The
contentions advanced on behalf of_‘the applicant as to the wording of

allegation 2.1 are misguided.

[81] Under our law, in relation to the framlng of allegatlons of misconduct, the test
is whether the employee is aware of the nature of the allegations against
them. In the matter of Pallprmt (Pty) Ltd v Lyster N.O. & Others (2019) 40
ILJ 2047 (LAC) the Court held:

‘(18] it h‘as;repeatedly been stated by this court that an
unduly ktechnical approach to the framing and
“consideration of allegations of employ misconduct

" should be avoided.”
(emphasis added)

[82] On the record that served before the commissioner it cannot reasonably be
contended that the applicant did not have an appreciation of the first
respondent’s real concern or that the applicant did not have an opportunity to

prepare a defence.

% Arbitration award, paragraph 73
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[83] In his arbitration award and in relation to the ‘Congratulatory email’ to the

“74. This goes with the email to congratulate the team
on securing the R700mil from Alexander Forbes. Two
hours after having sent that email, the applicant

responded. His version is that he was known for being

abrupt and straightforward. His response was neither.

He clearly indicated to Mr Shanmugham that he would

decide whether there would be changes. It was not his: e

decision. His new line manager was respohsiblé"for
doing so and indicated that changes wduld happén
after consultation with all relevant people. There is no
evidence that anyone ever criticised the ~applicant,
Propco or Sanlam Properties bf having a ‘bad corporate
governance structure. . There might well have been
ways to strengthen ‘this. ; "T he applicant clearly showed
to his line-manager no'tftd interfere. Messrs Roux and
Naidoo also expresséd their view that the applicant was
wrong. :’;Théyiwére not challenged in their views. That
Mr_Shanmugani did not immediately take disciplinary
action against the applicant does not detract from what
héppéned. There should not be a need for senior

i beOpIé’ to be constantly admonished or warned.”?

team of 12 July 2018 the commissioner records, inter alia, the following:

[84] "Tihe evidence that served before the commissioner includes the following:

84.1

electronic mail Shanmugam also records:

9 Arbitration Award, paragraph 74

9 Record Volume 2, pages 8 and 9

On 12 July 2018, Shanmugam sent an electronic mail to everyone in the
Alternatives Business, % including the applicant. In that electronic mail

Shanmugam records, inter alia, his congratulations to the team. In this



84.2

“l want to highlight the importance of building a credible,
market leading, 39 party alternative offering, in my
discussions with some of you, it seems like Forbes is
impressed with our governance framework and our ability
to accommodate a thorough due diligence on such short
notice. ~ We will build their confidence further by

strengthening our governance structure going forward.”

following:

“Hi Mervin,

| am concerned that the mentioning of strengthening the

governance process pops up again and again.

| want us to spend a long seséion and focUs on corporate
governance for Sanlam Properties in particular. If we
understand how we are currently functioning and identify
any issues that needs to be ‘a‘ddressed then | am willing to
change the process ‘immediately to improve. If we cannot
Justify change based on improvement then there is no
rea,syonf for change. The introduction of a new corporate

go‘vemanc“e' pfOCess that is going to impact on my ability

- to manage my funds will be difficult to agree to.

 We have a thorough investment decision-making process

tested over time with external independent representation

on investment committees, independent due diligence
process rigorously followed, efc. We have a proven long
track record on performance and a quality portfolio built up

over 20 years plus using the current process.

The asset consultants we have engaged with have all

made recommendations to their clients for investment.

Page 48

In response and on 12 July 2018, the applicant sent Shanmugam an

electronic mail. In his electronic mail the applicant records inter alia, the
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They would not have done this if they have not bought into

corporate governance process.

I am willing to engage with anybody that has the view that
the corporate governance process within Sanlam

Properties is not functioning.
Regards” %

84.3 It was the evidence of Roux that improvements and changes to the
governance process are not the decision of the applicant. 'In this regard

the transcript records the following:

“This is not his decision. The decision of go,\)érhance
process of Sanlam Properties cannot lie with the business
itself. It lies with the superior of the business, so it is
completely inappropriate. Look, we S“hould always have, |
would think that, and Mervyn would have said it that one
will always have to listen to prOposaIsfthat comes from the
property business an’d hdw the governance should work
within the business, but it is inappropriate to think that he
will decide whether it will ‘be followed or not. Governance
doesn’t work like that. You are governed by somebody
who is above you. You can’t govern yourself. So this
sounds like | will decide for myself how | will be governed.

e ‘Théyfkksuperior of a business will decide how you are
_QOVeryhéd. You can influence it by giving your input, but
you know, just the way it is described shows... you know,

- jt shows disrespect. You shouldn’t be doing it like this.
You should be saying | have got some input info the
governance process, can we please discuss it. Rather

than | will decide whether | can agree to it. | just don’t think

% Record Volume 2, pages 6 and 8
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it is the right way of doing it. It is a bit derogatory to the
guy that sits above him, to say this to him.”7

The applicant’s evidence includes that:

“He was slightly concerned, and the concern was correct, when people
started asking [him] within the Sanlam Group, probably around the
coffee table or something, but wasn’t your corporate governance good

enough.’

The risk was that potential clients of his, if they do not believe that his

processes are good and robust, they potentially could not invest.s

He was “quite proud of the corporate governance that we had in

place.™®

“I was getting concerned that every time there was communication it
was mentioned that the corporate governanc'e had to be looked at. So

in my abrupt way, | immediately send a mail to him." o1

‘It was a response, an' oppon‘unity to mention in general that the
comment about corpOfate govéfhanoe, I disagree with. | am sure, | am
allowed to disagree with my manager and if | inform him, there is nothing

wrong with that. "1z

Shanmugam sent thé applicant a further electronic mail'®? stating that the
applicant was an important member of the team that they were building
ah‘d further that they would “would go through the process to determine

the best governance structure not only for your portfolio but for the entire

_ Alternatives business”+.

7 Record Volume 6, pages 33 to 35

% Record, Volume 6, page 29, lines6 -9

99 Record Volume 6, page 294, lines 10 — 14

100 Record Volume 6, page 294, lines 9 — 14

101 Record Volume 6, page 295, lines 15 - 17

102 Record Volume 6, page 295, lines 15 - 21

103 Record Volume 2, page 6

104 Record Volume 2, page 6
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84.6  Under cross-examination the applicant’s evidence included the following:

“If the perception is created that if what is there currently
then yes you can. If my perception is for example, if
Sanlam Properties is really good but word gets out that
the new manager thinks its not good enough, that can

scare people off.”1%s

84.6.1 The tone of his electronic mail to Shanmugam was definitely not

subordinate at all.1o¢

[85] On the evidence that served before the commissioner, _Shénmugam sent a
Congratulatory electronic mail to the Alternatives business on 12 July 2018.
That was 12 days after Shanmugam was appointed a‘sv CEO of the
Alternatives business. Shanmugam’s electronic mail of 12 JU!y 2018 conveys
his congratulations and expresses his gratitUde to “the heads of the various
building blocks and the many people thks‘uppOn‘ed them.” Shanmugam then
references discussions with some of the employees in the Alternatives

business and in relation to Forbes speciﬁcally records the following:

‘it seems like Foyrbe‘s‘ is_ impressed with our governance
framework and our ability to accommodate a thorough due
diligence on such short notice. We will build their
confidence further by strengthening our governance

structure. going forward. o7
[86] On‘fthe evidenCe before the commissioner:

86.1.  part Qf Shanmugam’s mandate when he was appointed as CEO of the

Alternatives Business was to strengthen the governance structure. '

105 Record Volume 6, page 350, lines 21 - 24

106 Record, Volume 6, page 353, lines 28 — 29 and page 354 line 1

107 Record Volume 2, page8

108 Record Volume 6, page 148, line 17 — 24 and page 149, lines 1 -7
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the applicant was aware that Shanmugam’s mandate included

strengthening corporate governance;'%°

the decision of governance of Sanlam Properties does not lie with the

business itself but rather with Shanmugam?10;
the applicant can influence governance by giving his input' ;

the applicant’s electronic mail response (on 12 July 2018) to Shangugam'’s

electronic mail (12 July 2018) is “completely inappropriate™'?; -

it is inappropriate to think that applicant will decide whether”it_will be

followed or not, “governance doesn'’t work like that”mf; .
the applicant’s response was “a bit derogatory’ to Shénmij‘gam”“.

On any reasonable assessment, Shanmugam‘s eléctronib mail of 12 July
2018 is positive, praises the employees and expresses his gratitude.
Shanmugam’s comment as to “strengthening odr'QCVernance structure going
forward” is no criticism at all. T’he app’klicakntfs explanations for his electronic
mail (a risk that clients in the bfoader Sanlam Group potentially cannot invest
going forward as they would queétibn whether his governance was not good
enough) are unfounded. ‘Qn the evidence that served before the
commissioner, there is no construction of Shanmugam’s electronic mail that

could yield ;a_res',ult that he was being critical of the applicant.

The elecfro«nﬁicyr‘ha‘il exchange between Shanmugam and the applicant is not
in dispute._ The applicant contends that there is nothing wrong with his
electronic mail to Shanmugam of 12 July 2018 and in fact claims that his

“electronic mail to Shanmugam is “not insubordinate at all’ '*s. Shanmugam

takes a different view. Of critical importance, the evidence establishes that

0% Record Volume 6, page 350, lines 8 - 10

119 Record Volume 6, pages 33 to 35

%1 Record Volume 6, pages 33 to 35

112 Record Volume 6, pages 33 to 35

113 Record Volume 6, pages 33 to 35

114 Record Volume 6, pages 33 to 35
115 Record, Volume 6, page 353, lines 28 — 29 and page 354 line 1
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Roux, who is senior to both Shanmugam and the applicant, found the
applicant’s response to be completely inappropriate and “a bit derogatory” 6.
Roux, properly put, was quite strident in his criticism of the applicant’s

conduct in relation to the Congratulatory electronic mail.

On a reasonable assessment the tone and tenor of the applicant’s electronic
mail to Shanmugam of 12 July 2018 does disclose resistance. The
commissioner's assessment that the applicant clearly indicated to
Shanmugam that “he [the applicant] would decide whether there would be
changes” " is a reasonable assessment and firmly rooted in andnsupported
by the evidence that served before him. The same 'a‘pplies ‘to the
commissioner's assessment that “the applicant clearly"shoWed‘ fo his line
manager not to interfere”s,  The evidence that served before the
commissioner was a proper basis for the commi's‘sibher’s determination that
the applicant “clearly did not wish to subject himself to his newly appointed

manager’s authority”.'1®

Nelspruit Development electronic mail

[90]

In relation to the Nelspruit Development the commissioner records, inter alia,

the following:

“75. Thé‘ applicant also ignored Mr Shanguman’s
‘ :r'eyquest,', that they discuss the Nelspruit
‘jDévelo'pment before proposals were put to Mr

Ro‘ux. He went ahead and wrote directly to Mr
Bt "'Roux. Although Mr Roux did not seem to have an
issue with this, he did testify that one’s superior
cannot be bypassed and the applicant should
have ensured that he and his superior were on the
same page, before approaching him.  The
applicant did not explain why he did not discuss

116 Record Volume 6, pages 33 to 35

"7 Arbitration Award, paragraph 74

"8 Arbitration Award, paragraph 74

119 Arbitration Award, paragraph 74



the matter with Mr Shanmugam before writing
directly to Mr Roux. | agree with the submission
that this is an example of the applicant

disregarding his manager’s authority.”120

Page 54

[91] The evidence that served before the commissioner includes the following:

91.1

mail reads as follows:

“Hi Robert

I refer to our conversation regarding thetryansfer»ofthe
Rest in Sanlam Properties — Nelesco is the ‘com‘p'any in
question. Nelesco owns a farm-that is a'jr'ezoned and
services provided fo sell off plots to owners and

developers.

This asset is valued at approximately R108m. The asset
is recognized‘ in Sank/‘am Properties (Pty) Ltd owned by
SCM and all the impaﬁirments flow through to SCM Income
statement. My understanding is that this asset has been

adrag to the owner due to previous impairments of R15m.

‘ My-ﬂ'L,lnder‘standing is that further impairments may be
réqUiréd as Phase 3 (of 4 phases to be developed and
-sold) is being remeasured and the expectation is that the

- number of plots available will be less than what is

assumed currently. We have not considered Phase 4 yet.

Sanlam Properties (that | manage to avoid confusion)
does not have a balance sheet to cover this asset — we do
not own anything. We cannot take write downs of R16ém

through the income statement as this is equal to a large

120 Arbitration Award, paragraph 75

On 28 August 2018, the applicant sent an electronic mail to Roux copying
Francois Kellerman, Reece Briesies and Shanmugam. The subject of the

electronic mail was “Residential Development Nelspruit’. The electronic
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proportion of expected profits for a year. We manage the
asset (properties) for other owners on a fee basis. In short
Sanlam Properties cannot own this property and will have

fo contract to manage Nelesco with the new owner.

Can we set up some time to discuss this proposed

transaction/transfer with the parties included in this mail.
Regards”121

91.2 Roux’s evidence was in effect that the applicant had acted incorrectly.

Roux’s evidence includes the following:

91.2.1 You get your superior on side with the proposal ‘Vtha‘t you want to

make'22,

91.2.2 It is actually Shanmugam who should be making the proposal to him

[Roux] after Shanmugam had disCUSsed it with the applicant'23,

“But you know, with that | don’t have a real issue in the end.
If they have agreed, éhdMen/yn is happy with the proposal
it doesn’t really matter ‘Where it comes from as long as they
are on the same page, but it could be, should be, get your
superior on the same page before you, you can’t bypass him
because all | will do is send it back to the superior because

he ‘has'f to be the one that is taking responsibility for that'?*",

[92] The ev‘id‘en‘c‘:e‘ that served before the commissioner was rather

straightforward:

92.1 -Following a board meeting a proposal was to be made in relation to certain

assets. The assets ultimately fell under Shanmugam’s authority.125

21 Record Volume 2, pages 11 - 12

22 Record Volume 6, page 35, lines 13 - 24

123 Record Volume 6, page 35, lines 13 - 24

124 Record Volume 6, page 35, lines 13 - 24

125 Record Volume 6, page 151 to page 153, line 2



92.2

92.3

92.4

92.5

92.6
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The applicant was required to develop a proposal, to discuss the proposal
with Shanmugam and thereafter Shanmugam and the applicant would

approach Roux with a proposal.'2

Before discussing the issue with Shanmugam, the applicant went directly

to Roux.1z7
The applicant copied Shanmugam in his electronic mail to Roux.

The applicant’s rationale included “maybe if Robert understood the
ownership structure, he could immediately have made a call 'Vonk his own
and said ok, | understand we can do this or that proposal ‘b‘ut at thét point
the objective was to get everybody in the discussion in line with what the

issue is now”.128

The applicant approached Shanmugam after he_ héd sent his electronic

mail to Roux.12°

The commissioner's assessment that the applicant “ignored Mr
Shanmugam’s request that they discuss the Nelspruit Development before

proposals were put to Mr Roux™% is supported by the evidence.

The facts as to what transpired are not genuinely in dispute. The
commissioner, in ‘the;f’ace of: those facts, did not accept the applicant’s
explanation for his conduct in going directly to Roux. The evidence that
served béfcire th,é commissioner is a proper basis for the commissioner’s
conclusion 't'h,at: “the applicant did not explain why he did not discuss the
matter WIth'~‘Mr Shanmugham before writing directly to Mr Roux. | agree with
the sub’mission that this is an example of the applicant disregarding the

manager’s authority”. 131

126 Record Volume 6, page 151 to page 153, line 2
127 Record Volume 6, pages 357 - 358
128 Record Volume 6, page 356, lines 1 -4

129 Record, Volume 6, page 357, lines 3 -9

130 Arbitration Award, paragraph 75

131 Arbitration Award, paragraph 75
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The Memorandum of Understanding (MOU) electronic mail

[95] In relation to the MOU electronic mail the commissioner records, inter alia,

the following in his arbitration award:

“76. On 28 August 2018, the applicant also sent an
email to Mr Roux about the recently concluded
MOU. He did not copy Mr Shanmugham into this.
This is clearly a very important document. The
applicant’s version is that Mr Shanmugham was -
kept abreast because he was an invitee«’on R
Propco and received all the documents.‘ The
point is, as was testified, the changes in the MOU
should have been brought to Mr Shanmug/?am’s
attention before the Propcdmeeting. At that
meeting, it would not be poSsible fo debate the
document. He should have b‘een kept fully
abreast of developmehts’, paﬂicularly regarding
such an impoﬂant document. Mr Shanmugham
saw this a’s another éxample of the applicant
ignoring him and disregarding him as his
mahégef.' The applicant deflected and failed to
explain why his manager was ignored regarding

_the MOU. | agree that the applicant was not
required to send all documents to his manager.
"He was required to send emails to important
issues that could impact on operations to his

manager.”132
[96] The evidence that served before the commissioner includes the following:

96.1  On 28 August 2018, the applicant sent Roux an electronic mail. That

electronic mail reads, inter alia, as follows:

132 Arbitration award, paragraph 76
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“Hi Robert

Sanlam Properties has recently concluded the signing of
a Memorandum of Understanding (MOU) with Sanlam Life
(Anton Gildenhuys).

The inclusion of developments has been made in the
mandate but with strict requirements as required by SIM

Board members.

We include extracts from the MOU and various annexufés ;
that deals with developments. | can send you”the full

MOU fo give context if needed.
Regards™33

On 29 August 2018, Roux sent Shanmugam an electronic mail in relation
to the 28 August 2018 electronic m’ai‘l from“theapplicant. Roux’s email to

Shanmugam reads as follows:
“FYI - in case you aré not in kthe loop.
RR"134

Roux’s evideynce‘Wa}s’ thﬁatShanmugam was not copied on the electronic
mail, that he thought that Shanmugam “wasn’t in the loop so therefore |
sent it on to him. | was worried he was not in the loop because if he was

not in the loop, | am not going to look at it."135

In re‘laﬁon‘to the proposition that Shanmugam was at Propco and would

. be aware of all property decisions or property matters taken at Propco and

therefore would be “in the loop”, Roux’s evidence included the following:

“No, incorrect. | said in the loop beforehand. You have to
be in the loop beforehand. If he goes to Propco and

somebody presents something there on behalf of the

133 Record Volume 3, page 71.1

134 Record Volume 3, page 71.1

135 Record Volume 8, page 36, lines 12 -17
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company and he is not in the loop there it is absolutely the
wrong place to have a debate on it. So, for me in the loop
means that we are on the same page. And that should
happen before you go to Propco. So, that he is at Propco,
doesn’t say he is in the loop. No.

He is only in the loop if he has had a discussion before
that. And, he doesn’t sound like it out of the emails that |

saw.”136

96.5 The testimony of Nersan Naidoo (Naidoo), the CEO of Sanlam
Investments, as to his expectation had he been the applicant’s manager

includes that he would have expected:

“To discuss the changes with me so that | may take a view
whether or not they make sense for the business, whether
or not they challenge or pose any risks for what we are
doing from a busine‘ss“pefspective. And to discuss them

with me before di’scuSsirjg them with Mr Roux.

Certainly, that was the way | would have felf about it, given
thét‘/:alsd‘sat'bn that Board at the time that | would have
e Wahted z‘b‘ have been aware of what was being escalated
o *thé B’oard to make sure that it was, it was consistent
| " with discussions that were had previously and that if any

: questions then were raised about, you know, the changes
that were implemented or proposed and the impact that
they may have on the business, that | was equipped at

Board level to discuss them.”137

136 Record Volume 6, page 54, lines 9 - 23
137 Record Volume 6, page 117, lines 10 — page 188, lines 15 and page 136, lines 1 - 10
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96.6 Shanmugam’s evidence under cross-examination includes that it was
necessary and reasonable for the applicant to discuss changes to the
MOU with him before taking it any further and that “as a subordinate |
would have expected him to keep me up to date before it gets to Propco.

Not at Propco. Propco is too late for me.”138
96.7  Under cross-examination the applicant’s evidence included the following:

‘“ADVOCATE NORTON: And Mr. Shanmugam'’s .
response was that if this was
something that you could send
and make available to Robert
Roux then it is something that
he ought to have received as

well.

MR RHEEDER: I made thé call given that he
had the full document that was
 tabled at Propco prior to Mr
“Neil van Rensburg giving me
instructions that he was in the
no. | did discuss it with him, he
was in, what do you call it, he
did have the MOU. My
assumption was that he would
read the document if he had
questions, he could have

asked me,”139

[97] The evidence that served before the commissioner is rather straightforward

and includes the following:

97.1 The Memorandum of Understanding (MOU) documents govern the

relationship between Sanlam Life and Sanlam Properties and Sanlam

138 Record Volume 6, page 183, lines 4 -5
139 Record Volume 6, page 361, lines 11 - 17
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Investment Management. Sanlam Investment and Sanlam Properties
manage the assets. The MOU is an important document regulating, infer

alia, the investment and the related fees between the parties.'40

The applicant sent an electronic mail to Roux on 28 August 2018 in relation
to the MOU.#!

Shanmugam was not one of the recipients of the applicant’s electronic mail
to Roux on 28 August 2018.142

The applicant’s electronic mail to Roux of 28 August 2018 was in relation
to business which in the ordinary course fell under Shanm’ugam’s

authority.

On 29 August 2018, Roux sent Shanmugam the electromc mail that the
applicant had sent Roux on 28 August 2018143

Roux was “worried’ that Shanmugam “was not in the loop because if he

was not in the loop, | am not going to look et it 144

Shanmugam has to be “in the Ieop” beforehand, before it goes to Propco.
145 S o

The facts that served before the commissioner in relation to MOU electronic
mails are not genumely in dispute. It is clear that the commissioner did not
find the apphcants explanations for approaching Roux directly, and without
involving Shanmugam acceptable. The commissioner did not accept the
apphcants version that he had not acted incorrectly. The commissioner's
findings are properly grounded in and supported by the evidence that served

before him.

140 Record Volume 6, page 153, lines 15 - 22

141 Record Volume 3, page 71.1

142 Record Volume 3, page 71.1

143 Record Volume 3, page 71.1

144 Record, Volume 6, page 36, lines 12 — 17

145 Record Volume 6, page 54, lines 9 - 23
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[99] The commissioner’s assessment that Shanmugam “should have been kept
fully abreast of developments particularly regarding such an important
document™#¢ is firmly rooted in the evidence that served before him.
Similarly, the commissioner’s assessment that the applicant “was required to
send emails related fo important issues that could impact on operations fo his
manager4, is firmly rooted in the evidence that served before him. On a
reasonable assessment of the evidence that served before the
commissioner, the applicant did indeed seek to “deflect’” and did not offer any

reasonable explanation for his conduct in bypassing Shanmugam.
Tender documents

[100]In relation to the Tender documents the commissioner records, inter alia, the

following in his arbitration award:

“77. JHI, the Sanlam Commercial, Property Manager,
requested certain FICA documents from Sanlam Board
members. The applicant did not include Mr Shanmugham
in his correspondence in this regard. Mr Roux forwarded
it to him. This demonstrafesthat Mr Roux was of opinion
that Mr Shanmughém should have been kept in the loop.
He testified thét he should be kept up to date with anything
that might pds‘e a‘b‘usiness risk. The applicant gave no
reasOnéble explanation why his immediate manager was
not,k'ept*in the loop of things and the correspondence not

sent to him, regarding this “Braampark” lease.”
[101] The evidence before the commissioner includes the following:

1011 On 29 August 2018 the applicant sent an electronic mail to the Company
Secretary of the Sanlam Group. The applicant requested that certain
documents “to be completed, if not received urgently we will be disqualified

from this tender’4®

148 Arbitration Award, paragraph 76
47 Arbitration Award, paragraph 76
148 Record Volume 2, page 15
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101.2 The applicant’s electronic mail records that it is urgent”4°

101.3 Shanmugam was not one of the recipients of the electronic mail. The

electronic mail was copied to Roux.

1014 On 29 August 2018, Roux forwarded the applicant’'s electronic mail in

relation to the tender documents to Shanmugam.'5°

101.5 Roux’s evidence was that Shanmugam “should be in the loop with what is
going on before we take it any further’ and “whatever happens after that,
it might go back to you or it might go back to your boss. And théy must be
up to speed with precisely what you have decided, and you cah’t have

differing opinions.”>!

101.6 Shanmugam’s evidence in relation to Roux_fo(rwarding the electronic mail

to him includes the following:

“Yes, so again here Robert is giving me information that |
should have already. Because obviously if we don't get
this tender it is a business risk, rigth So, my responsibility
is also fo manage_thé business in the Alternatives cluster.
So, here Robert is telling me please be aware of this, that
this is going to appear, and lan calls me on a lot of issues,
so If lan or Robeh‘ ‘ésked me about this tender, | might
have absolutely no idea, and it would be embarrassing as
the ;Héad of the Alternatives Business for me not to have
fknoWn ;th;at this was actually happening. And actually, that

it was a business risk."152

101.7 In Shanmugam’s assessment he ought to have been copied in the
electronic mail. Shanmugam’s assessment includes that if he was

subsequently asked about this tender, he “might have absolutely no idea

149 Record Volume 2, page 15
150 Record Volume 2, pages 14 and 15
151 Record Volume 6, page 37, lines 2 — 28; Record Volume 8, page 108, lines 3 -7

52 Record Volume 6, page 155, lines 1 - 11
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and it would be embarrassing as the Head of the Alternatives Business”'%3
for him not to have known what was transpiring. Part of Shanmugam’s
reason for his assessment that he ought to have been copied was that the

applicant himself had positioned the matter as a “business risk’154.

On 29 August 2018, the applicant sent an electronic mail to the Company

Secretary requesting that certain documents be completed’®5;

In the applicant’'s assessment there was no need to copy Shanmugam on
the electronic mail as it was “literally administrative issues in the

background.”1%6

The applicant copied Roux on the electronic mail of 29 August 2018
because he was informed that Roux would attend the“ne‘Xt board meeting
where the matter might arise, that there “might be a question and that he

had to field it” and he copied Roux as a c@urtesy.157

In Roux's assessment Shanmugam “should bé in the loop with what is

going on before we take it any fudhér“s,a;, .

[102] The material facts are not gehu,inely in dispute. The applicant’s electronic mail

of 29 August 2018 does position the issue as a ‘business risk’ (*if not received

urgently we will be disqualified from this tender”*°). The applicant’s

explanation for his conduct, not informing Shanmugam of the developments

and not keeping him "in the loop™ as his line manager is, in summary, that it

was “liter’allyadhjinistrative issues in the background’®® and that there was

no need for Shahmugam to be copied in the electronic mail. The applicant’s

explanation for copying Roux on the electronic mail of 29 August 2018 is that

Roux would attend the next board meeting where the matter might arise, that

153 Record Volume 6, page 155, lines 1-11

54 Record Volume 6, page 220, lines 1-23 and page 221, lines 1-7

155 Record Volume 2, page 15

56 Record Volume 6, page 304, lines 5 - 10
157 Record Volume 8, page 303, lines 21 - 25
58 Record Volume 6, page 37, lines 2 — 28; Record Volume 6, page 108, lines 3 -7

158 Record Volume 2, page 15

160 Record Volume 6, page 304, lines 5 - 10
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there “might be a question and that he had to field it” and that he had copied

Roux as a courtesy.'®"

[103]On the evidence that served before the commissioner, Roux was critical of
the applicant bypassing Shanmugam. The commissioner did not accept that
there was a proper reason for Shanmugam not to be kept abreast of the
developments. The commissioner’'s assessment is that “The applicant gave
no reasonable explanation why his immediate superior was not kept in the
loop of things and the correspondence not sent to him regarding the
‘Braampark” lease”.'®2 The commissioner’s findings are properly grounded in

and supported by the evidence before him.
Wood Transaction electronic mail (13 March 2019)
[104] The commissioner in his arbitration award records, inter alié, the following:

“78. Subsequent to the Forensic Report into the wood
transaction having been released, Mr Shanmugham sent
the report fo the applicant. On 12 March 2019 the
applicant sent his respthe to Mr Shanmugham and also
to Messrs Naidoo and Roux. In the applicant’s closing
submissions, it is submitted that the Forensic Report
refers to the false version that the applicant had stolen the
wood. The repbn‘ does not state that the applicant was
accused of theft. The applicant had conceded during

: ‘ycrkos‘s-exémination that the report did not accuse him of
e ‘t“héft. kln his response of 12 March 2019, the applicant also
" does not refer to theft. The applicant knew at this time that
M Shanmugham was planning to take disciplinary action
against him. Why the applicant copied Messrs Naidoo and
Roux in the response, was not explained. The matter had
nothing to do with either of them. Here again it is
suggested that the applicant breached the known rule by

sending correspondence to them. However, why did he do

181 Record Volume 6, page 303, lines 21 -25
162 Arbitration Award, paragraph 77
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so? As he proffered no explanation, not even in the
closing submissions, it is not unreasonable to infer, as
was submitted on behalf of the respondent, that the
applicant was trying to bypass his manager, disregarding
his authority regarding disciplinary action and trying to
influence Messrs Roux and Naidoo to intervene. This is
an example of the applicant questioning his manager’s

authority.”e3

[105] The evidence that served before the commissioner includes the following:

105.1

105.2

105.3

On 6 March 2019 Shanmugam sent the applicant an electronic mail,
copying Brink. The subject matter of the electronic mail is “Status update

— Forensic Investigation™s;

Shanmugam'’s electronic mail to the applicant of B‘March 2019 informs the
applicant, inter alia, that Shanmugam haé'receiVed the outcome of the
forensic investigation and that he would inform him of the process to be

followed:;

On 12 March 2019 the‘apyplic;aht'é,ent an electronic mail to Shanmugam,
Naidoo and Roux. The a‘pplicaht records that he has been informed that a
“disciplinary _meéﬁng"may‘ be arranged”. The applicant further in his
electronic mail puts forward a version of the events relevant to the Wood
transac'tioh‘;and' in the concluding part of his electronic mail the applicant
records that ‘:‘:I, believe that | have acted in a responsible manner with
regards“ my ‘involvement in this transaction and by disclosing to related
partiés have been open about my behaviour”. In the electronic mail the

| app‘!‘icant also records that he is “faced with possible conflict of interest

situations on a daily basis™®;

183 Arbitration Award, paragraph 78

184 Record, Volume 2, page 94

165 Record Volume 2, page 93
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105.4 On 13 March 2019 at 12:34 AM Shanmugam responded to the applicant’s

105.4.1

105.4.2

105.4.3

earlier electronic mail of 12 March 2019. Shanmugam in his electronic mail

records, inter alia, the following:

He informed the applicant that a disciplinary meeting is going to be held;

The applicant should engage with him directly and only him (as his line
manager), it is unnecessary to involve Naidoo and Roux in this detail
“‘and it is an attempt to by-pass or side-step me. | will explore the
possible other reasons for this when we engage over this in the
disciplinary meeting, as | have told you on numerous ,occasibhs fo stop

doing this, yet you ignore this time and again”166," o

“You not only undermine me and show disrespect to ;r'hy authority as
your senior, but you make it uncomfortable for Nekrsahkand Robert, who
have had to forward your emails to me when you have failed to inform
me or engage with me yourself. This reflecté poorly on you. Please
refrain from engaging further oVer the matter below, as this will be the
subject of a disciplinary prdcess. The meeting will be scheduled for early

next week and you will receive an email about it tomorrow”."¢7

105.5 Roux’s evidence was that Shanmugam’s approach that the applicant

should engag‘e‘bn‘ly‘with him and that it was unnecessary to involve Naidoo
and himself (Roux) was “correct’, the engagement should be with

Shanmﬁug’afrﬁn,and “not putting us in the picture at all’ 168,

105.6 ThéVappliycant’:s evidence includes the following:

105.6.1

In discussions with Joubert he was informed by Joubert that the version

,put to Joubert for comment was basically that he (the applicant) had

stolen the wood &2

186 Record Volume 2, page 91

167 Record Volume 2, pages 91 and 92

168 Record Volume 6, pages 39, lines 10 - 18

169 Record Volume 6, page 305, lines 2-8
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He and Joubert thought that “if everybody understood what had

transpired it would be fine” 17,

The forensic report does not record him (the applicant) being
accused of stealing the wood, nor does it conclude that he

stole the wood 71 ;

The forensic report does record that the applicant should

have obtained the necessary permission 72

He copied Nesan and Roux, ‘just to give them information”

173

¥

[106] The commissioner’s finding that “it is not unreasonable to infer, as

was submitted on behalf of the respondent, that the‘applicant was

trying to bypass his manager, disregarding his auz‘hority ~régarding

disciplinary action and trying to influence Messrs Roux and Naidoo

fo intervene. This is an example of the applicaht questioning his

manager's authority.” is supported by and grounded in the

evidence that served before him.

The Newlands Development electronic mail

[107]In relation to the Newlands “Development electronic mail exchange the

commissioner records, inter alia, the following in his arbitration award:

790n 12 December 2018, Mr Shanmugham sent the

- applicanf an email about the Newlands Property

~Development, asked him not to take hasty decisions in a
round robin way and to debate the matter with him. No
response was received from the applicant until 8 February
2019 when the applicant accused Mr Shanmugham of

giving contradictory instructions and causing an impasse.

70 Record volume 6, page 305, lines 9-16

171 Record Volume 6, page 366, lines 9-13

172 Record Volume 6, page 366, lines 9-13

173 Record Volume 6, page 367, lines 3 - 8

174 Arbitration Award, paragraph 78
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The applicant says he responded to all the issues raised
in the 12 December 2018. No reasonable explanation was
given for the long delay in responding. Mr Roux also could
not understand the delay in responding. He also
confirmed that the applicant had to respect Mr
Shanmugham.  Mr  Shanmugham  was  clearly
unimpressed. This caused him to question himself and his
capabilities. The applicant clearly resisted his manager’s
instructions as perthe 12 December 2018 email. He must ,
also have been aware that Mr Shanmugham was
sensitive to the possibility of losing money after the loss of
funds in Private Equity. Irrespective Whether; Mr
Shanmugham is a property expert, he /s a persOn with
many years of experience in Sanlam and Was" ‘apbointed
as the applicant’'s manager. This :'incidem" is a further
demonstration that the applicant did not want fo subject

himself to Mr Shanmugham’s authority. 7
[108] The evidence that served before the commissioner includes the following:

1081 On 12 December“2018"Shanmugam sent an electronic mail to the
applicant. Shanm‘UQa‘m’se‘lectronic mail was copied to Patrick Kilkenny,
Naidoo and Warren Young. The subject of the electronic mail was
“Approval,,pro‘c;éss“for the Newlands Property Development’. In the

electronic;mail, Shanmugam wrote, infer alia, the following:
" “Hi Andre,

| refer to our brief discussion last week about the
Newlands Property Development when you mentioned

this to me in passing.

I am uncomfortable given the size of the transaction for
this to be approved on a round robin basis by PropCo.
Given the governance and approval standards required
by our clients (both Sanlam and third-parties) | am not in
support until we have met to debate the transaction with
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full information. | am also concerned that this transaction
is being rushed. We have had similar experiences in other
parts of the business and | would like to consider the
transaction only after the due diligence is complete and

presented to Propco.

Please would you hold off on this transaction until Propco
has met with the full pack of information. | also don’t think
it would be appropriate to sign any agreements until we

have met.
Kind regards™®

108.2 Some two months later and on 8 February 2019, fheapplicant sent an
electronic mail to Shanmugam, van Rensburg and Joubert, copying
others. In the electronic mail the applicant ‘recorded, inter alia, the

following:

“The instruction in your email not to enter into any
agreement with the éellér prior to the approval of the
proposal to PROPCO s kinh'erently contradictory. It is
expected of me to égree"to the terms of the transaction

prior to ,submittihg the proposal to PROPCO.

This trahsaction, should the proposal be approved, will be
funded éntifely by Sanlam Estate; no third-party investor
'wil[:parﬁbipate in the development. | have discussed the

| ‘,jtrahSéction with Neil van Rensburg (Neil is the Chairman
of PROPCO and represent the interest of Sanlam Estate
on PROPCOQO). Neil has reiterated that Sanlam Properties
must adhere to the Sanlam Properties approval
framework and are comfortable to follow the current

decision-making process.

75 Record Volume 2, page 16C
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In light of this we urgently need to resolve the impasse
created by your instruction not to enter info any agreement

with the seller prior to the approval PROPCO.
Regards"'7®
108.3 Roux’s evidence includes the following:

“So, | don’t want to respond to the specifics of the thing.
What is completely wrong in this process, what | read
here, is this happens 12 December, and whether his
wording is precisely correct and say this is the process
that we need to follow, you can see that he doesn’t‘Want i
to do this strategically until he has got, there is_cén‘ain
things that has happened and therefore he wants a
discussion. What should have happened, is that if I am
the person, that this is addrersSéd' to,‘l ‘would have set up

a meeting for the 13! of December or the 14, maybe

beginning of January if we are oh leave to clarify this.

Because, for me, this /s a reasonable request that he
wants a discussion before it is being taken further.
Because, Whethyer_«it is in agreement with Sanlam Propco,
it must be in agreement with the strategy of the business
ahdtherefdre he has got his right, he has got his full right
as Mervyn fo want to have a discussion on this and this is

Whatshould have been happening.

- If 1 am, if somebody tells me he wants to have a discussion
| have a discussion. | arrange a discussion with him. Not
to say to him two months later, we had an impasse. And
no reaction in between. Or that is how it looks like, | don’t
know whether there was. Because the important thing
of this is not whether we can catch each other out in

a little point in the process. The importance is Mervyn

176 Record Volume 2, pages 16A and 16B



is the superior and you should be respecting and

therefore engage with him.

If he has asked for a discussion with him, then you have
a discussion with him. You arrange a discussion and talk
it through. Don’t write an email 2 months later. It just

doesn’t sound right.

You know, something that confirms the way that

Mervyn would feel about it is that you are not wanting

to engage, you are trying to either bypass me or :y‘ou "

disrespect my role. That’s sort of what it says, and it
is just not acceptable. It is not a very difficult and
unreasonable request this, you know. And especially
if it is so urgent because it sounds like it is urgent. How

can it be urgent 2 months later you come back to this?"""

(emphasis added)

Page 72

[109] The rather straightforward evidence that served before the commissioner on
this score is that Shahmugam‘had raised certain concerns in an electronic

mail on 12 Depembér:_2018 in relation to a proposed transaction. The

applicant only responded some two months later and on 8 February 2019.

[110]On the é\y/i:d"enc;ei before the commissioner, Shanmugam’s request in his

electronic mail of 12 December 2018 was a reasonable request. The

. commissioner’s finding that the incident is a “further demonstration that the

applicant did not want to subject himself to Mr Shanmughan’s authority”178 is

properly grounded in and supported by the evidence that served before him.

77 Record Volume 6, page 41 lines 11 — 28 and page 42, lines 1 - 10
78 Record Volume 6, page 41, lines 11 — 28 and page 42, lines 1 - 10
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Property Portfolio incident (early April 2019)

[111]In relation to the Property Portfolio incident (early April 2019) the

commissioner records, inter alia, the following in his arbitration award:

“80. It was not in dispute that Todd Misklethwaite was
appointed to act as a middleman and that Mr
Shanmugham instructed that this be honoured. On 3 April
2019, he informed the applicant of a complaint received
from Shaun Ruiters of SMMI. The applicant denied thathé
had made any presentation to SMMI and had bypassed .
Mr Micklethwaite. Why would Mr Ruiters have complaihed
if the applicant did nothing wrong? The applicant gave a
long explanation of “informal” chats he had that might
have been overheard. Mr Shanmugham told ‘t‘he ‘applicant
that he would manage the matter. He ,Subsequently
apologised to Mr Ruiters. Then the applicant also did so,
in conflict with the instruction to leave the matter in his
manager’s hands. Again, a very long explanation is given
but not addressing the ipivofal issue of why the applicant
ignored his manager’s inS’truction. | agree that this is also
an example of the ‘way the applicant regarded Mr

Shanmugham.”.
[112] The evidence before the commissioner includes the following:

112.1  On 3 April 2019, Shanmugam sent an electronic mail to the applicant. In

that electronic mail Shanmugam wrote the following:
“Hi Andre,

| received a complaint from SMMI about you presenting
them with incomplete information with regard to a potential

R4bn property portfolio that you wanted them to invest in.

Can you please explain why you did not follow the process

we agreed to coordinate all our discussion efforts via
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Todd? And why you went directly to a client, albeit

internal?
Kind regards™®

112.2 On 4 April 2019 the applicant sent Shanmugam an electronic mail
responding to Shanmugam’s electronic mail of 3 April 2019. In his

electronic mail the applicant writes the following:
“Hi Mervyn,

I did not present SMMI with the opportunity to investin the‘

potential fund.

| went to Adam Bulkin as previous employee'a‘ndkey
player in the decision-making process at Alex Forbes to
discuss the appointment of Dawie de Villiers and the
impact this may have on investment decisions. Secondly,
I wanted to know if Alex Forbes would be interested in a
product of high quality.propédiés | separate from the
current fund, it was -my way of testing the waters with
knowledgeable and in the know people with Alex Forbes
that we have access to. Adam then mentioned that SMM|
may be;,ihtereé‘ted too. Some of his colleagues overheard

the discussion at his desk.

- SOoh thereafter on the 5 of March | had a formal meeting
- :‘WithSMMI at their request on potential investment into the
~’Direct Property fund and the potential fund was not
discussed at all. Todd and Pawan knew about the meeting
with SMMI and Todd attended, Pawan declined. It was
not a formal presentation to SMMI on our capabilities but

an opportunity for them to ask questions at Adam’s
request. We provided them with performances figures

only.

7% Record Volume 2, page 24
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Regards”'80

112.3 Later on 4 April 2019 Shanmugam sent an electronic mail to the applicant.

In this further electronic mail Shanmugam writes the following:
“Hi Andre,

SMMI has asked to treat them as a client and in a
professional manner. Something you did must have upset

them.

It is critical for us to build these relationships intemally for

us to stand a chance of getting an allocation to our funds. ;

We have structured ourselves so that Todd co—Ordihates
all the client facing activities for us. We had an agreement
that all of our funds will go through Todd as Head of our
Alternatives distribution. | have communicated this to you
and all of our funds on numefous occasions. Please will
you follow the agreed process going forward for both

internal clients and external clients.
Kind regards™®!

112.4 The applicant respo‘nde’d fo Shanmugam’s further electronic mail stating
that

‘ "’Hi Men/yn
Iam in the dark where we did not treat them

_ professionally. | will engage and apologise if need be.

| do not understand the comment about Todd. Todd was
in the meeting with SMM].”182

180 Record Volume 2, page 24
81 Record Volume 2, page 23
82 Record Volume 2, page 23
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112.5 Shanmugam in a further electronic mail to the applicant wrote, inter alia,

the following:
‘I have apologised already.

It was not the meeting with Todd that they were referring

fo but another encounter without him.
Please follow our process going forward.
Kind regards™83

112.6 Subsequent to that and on 10 April 2019 the applicant sent an electronic
mail to Shanmugam. In that electronic mail the applicant wfote, inter alia,

the following:
“Hi Mervyn

| had the opportunity to discuss‘thi‘s complaint with Shaun

Ruiters informally this morning.

| apologized unresen/edly if the impression was created
that Sanlam Properties Wés not following due process in
allocations made internally within the Sanlam Group.
Given my history with Sanlam Estates and Sanlam
PolicyhOIders as Investors | am extremely conscious of

treating all as if they are third party Investors.

L. ™84 .

112.7 Shénmugam’s evidence includes that when dealing with clients, they have
to “ensure that Todd is in the loop...because we have to approach clients

in a coordinated manner’.'® In addition, Shanmugam’s electronic mail to

the applicant of 4 April 2019 refers to the “agreed process going forward

for both internal clients and external clients”.

183 Record Volume 2, page 22
184 Record, Volume 2, pages 21 and 22
185 Record, Volume 6, pages 21 and 22
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112.8 The applicant's evidence includes that on his reading, Shanmugam’s
electronic mail to him does not include an instruction saying that
Shanmugam had already apologised and that he (the applicant) “can’t

apologise as well”.18

[113]The evidence that served before the commissioner was rather
straightforward. A complaint in relation to a significant issue was raised with
Shanmugam. Shanmugam dealt with it and required that the applicant take
no further steps in relation to the complainf as raised. Notwithstanding this,

the applicant discussed the complaint with Ruiters.

[114] The commissioner’s finding that “this is also an example of the way the
applicant regarded Mr Shanmugham” as well as the comhﬁissioner‘s finding
that the applicant acted “in conflict with the instrubtion to Ieavé the matter in
his manager’s hands” are properly grounded in ayh‘d supported by the

evidence that served before him.

[113]1t is readily apparent that the commissioner did not regard the applicant’s
‘long explanation” as satisfaCto,ry and did not accept the applicant’s
explanations for his conduct. On the evidence that served before the

arbitration proceedings, the commissioner had every proper basis to do so.
The Second Allegatijo'n‘

[116]1t is contended bn beh}alf of the applicant that “/t is also common cause that
Shanmugam 'did;not take issue with the applicant’s conduct or voice his
displéasure atrahy stage prior fo issuing the initial disciplinary charges in
March 201 9  (‘first charge sheet). In the circumstances, the applicant’s
‘version ;‘i‘hat he was unaware of Shanmugam’s unhappiness until then cannot
be diécounted. Similarly there is no evidence to gainsay his version that he

would have modified his conduct accordingly if he had been made aware of

It "_ 187

[117]The Wood transaction has been dealt with above and the contentions at

paragraph 42 of the applicant’'s heads of argument do not relate to that

186 Record, Volume 6, page 161, lines 19 and page 162, lines 1-9
187 Applicant's Heads of Argument, paragraph 42
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serious misconduct. Allegations 3.1 and 3.2 as they relate to the applicant’s
transformation obligations are dealt with below. The contentions at
paragraph 42 of the applicant’s heads of argument do not relate to allegations

3,1 and 3,2. These contentions relate to allegation 2 and possibly 3,3.
Contention that applicant not aware of Shanmugam’s ‘unhappiness’

[118]In relation to the applicant not being aware of Shanmugam’s ‘unhappiness’,

the applicant's evidence-in-chief includes the following:

118.1  Congratulatory electronic mails (12 July 2018), at the time, Shanmugam

did not mention that he was unhappy.tee

118.2  Nelspruit Development issue (28 August 2018), at the time, Shanmugam
did not mention that he was unhappy.# ‘

118.3 MOU electronic mail (28 August 2018), at the time neither Roux nor
Shanmugam indicated unhappiness and that he first became aware when

the allegations of misconduct were put to him.1°

118.4 Tender documents (29 Aug‘ust 2019), the first time that he became aware
that Shanmugam took issue with his conduct was when the allegations

were put to him'.

118.5 Newlands Developmentv Project (12 December 2018 and 9 February
2019), he‘did‘ not‘int‘e"nd any disrespect with his electronic mail."e2

118.6 Property 'Portfolio incident (SMMI) (April 2019), the applicant’s evidence
includes that on his reading Shanmugam’s electronic mail to him does not
include an instruction that he (the applicant) could not “apologize as

we JI7 193

188 Record, Volume 6, page 296

188 Record, Volume 6, page 300, lines 3-9

190 Record Volume 6, page 301, lines 27 — 29 and page 302, line 1
191 Record, Volume 6, page 304, lines 15 — 20and page 305, line 1
192 Record, Volume 6, page 312 ‘

193 Record, Volume 6, page 316, lines 17 - 26
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[119] The applicant’s evidence referred to above does not include evidence to the
effect that had he known of Shanmugam’s ‘unhappiness’ at the time of the

various incidents he would have conducted himself differently.

[120]In relation to allegation 2 the applicant’s evidence-in-chief does not include
any pause for thought, let alone an acknowledgment of wrongdoing. The
applicant’s evidence on the various incidents and the detail as to his conduct
does not include evidence to the effect that in hindsight, he understands the
first respondent’s concerns, and that on reflection and ha_vi‘ng heard
Shanmugam’s evidence earlier in the arbitration proceedin"gs ‘as to his
‘unhappiness’, he might have or would have done things différently. In point
of fact, the applicant seeks to defend his conduct and echUdes ény possibility
or concession that he might have acted incorrectly. The applicant, having
been afforded an opportunity to review the releVant electronic mails and the
context in which they were exchanged, persists with his view and assessment
that he did nothing wrong. This theme is echoed in the applicant’s evidence
under cross-examination. By way  of eXample, in relation to the
Congratulatory electronic mail (12 July 2018), the applicant’s evidence under
cross-examination includes that there is nothing wrong with his electronic

mail and that it is “Definitely not insubordinate at all’ .19+

[121] The evidence that'vse‘rvekd before the commissioner does not include evidence
by the applicént to the effect that had he known of Shanmugam’s
‘unhappinés‘sy’iat the time of the various incidents he would have conducted
himself diffeﬁrentlyy or ‘modified his conduct accordingly’. In addition, in his
evidence the épplicant sought to defend his conduct. The applicant’s
‘evidenyc:e, excludes any factual matter which indicates that he would have
cOnduCted himself differently. In the circumstances, the contention that “there
is no evidence to gainsay his version that he would have modified his conduct
accordingly if he had been made aware of it"% is not sustainable. The

applicant offered no such version.

%4 Record Volume 6, page 353 lines 28 -29 and page 354 line 1
195 Applicant's Heads of Argument, page 42



Page 80

[122] The applicant on his own version had a rationale or stated reason for

bypassing Shanmugam.

[123]lt is contended that “/t is also common cause that Shanmugam did not take
issue with the applicant’s conduct or voice his displeasure at any stage prior
to issuing the initial disciplinary charges in March 2019...".1% The disciplinary
meeting of 18 March 2019 is dealt with more fully later.

[124]On 13 March 2019 Shanmugam sent an electronic mail to the applicant in
relation to a disciplinary meeting scheduled for 18 March 2019. That
electronic mail also refers to allegations of misconduct. 17 To the extent that
it is claimed that prior to Shanmugam’s electronic mail to‘thke applicant of 13
March 2019 at 14h54 ®¢ Shanmugam had not taken issue with or expressed
unhappiness with the applicant’'s conduct (of by‘passing or disrespecting or
undermining him), this is contradicted by the'record that served before the

commissioner.

[125]Shanmugam’s electronic mail of 13 March 2019 at 14h54 includes the
following: “you are expected to show respect énd not undermine the authority
of your line manager. You have 'b'reached this requirement on a number of
occasions despite being directed and requested by your line manager to

refrain from this conduct.”®

[126]In Shanmugam’s earlietélectronic mail to the applicant also of 13 March 2019

sent at 12:34AM2°5‘Shanmugam writes, inter alia, the following:

““It is unnecessary to involve Nersan and Robert, in this detail and it is
an éttempt to by-pass or side-step me. | will explore the possible
other reasons for this when we engage over this in the disciplinary

hveeting, as | have told you on numerous occasions to stop doing

this, yet you ignore this time and again.

196 Applicant's Heads of Argument, paragraph 42
97 Record Volume 2 pages 95 and 96

198 Record Volume 2 pages 95 and 96

199 Record Volume 2, page 96

200 Record Volume 2, pages 91 and 92
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You not only undermine me and show disrespect to my authority
as your senior, but you make it uncomfortable for Nersan and Robert,
who have had to forward your emails to me when you have failed to
inform me or engage with me yourself. This reflects poorly on you.
Please refrain from engaging further over the matter below, as this will
be the subject of a disciplinary process. The meeting will be scheduled

for early next week and you will receive and email about it tomorrow”. 201
(emphasis added)

[127]Shanmugam’s electronic mails to the applicant and particularly the electronic
mail of 13 March 2019 sent at 12:34AM record that Shanmugam had on
“numerous occasions” told the applicant “to stop doing this, yet you ignore
this time and again”. On a plain reading, and as recordéd in his electronic
mail of 13 March 2019 sent at 12:34AM, Shénmugamwas referring to the
applicant’s conduct in bypassing or side~stépping ‘him. It is clear that those
“numerous occasions” necessarily refer to a period of time before 13 March
2019. This indicates that prior to 13 March 2019 Shanmugam had taken
issue with or expressed u_hhappiness with the applicant’'s conduct (of

bypassing or disrespecting or undermining him) on “numerous occasions”.
[128] Shanmugam’s evidence under cross-examination also includes the following:

128.1 In relation to fhe Nelysypruit Development incident (August 2018), it was put
to Shanmugam that he did not take issue with the applicant’s conduct at
the timé;‘; Shahmugam responded in the following terms: “But | can’t
remember ‘W‘hat email that | sent to Andre, but | have been having these
discussions with him all along, keep me in the loop, tell me what is going
on. You know, if you are speaking to Nerson, or Robert or anyone, just

- keep me in the loop. | can’t remember which one it was but it was just keep

me in the loop, that is all | would want”.202

128.2 In relation to the Tender documents issue (March 2019) it was put to
Shanmugam that he did not say to the applicant that “in the future” the

201 Record Volume 2, pages 91 and 92
202 Record Volume 6, page 209, lines 7 — 16
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applicant is required to copy him. Shanmugam responded as follows: “So,
I had those conversations and one of the emails that | wrote to Andre, |
said to him | have had these conversations with you. You know, please
keep me in the loop when you are talking to Robert and Nerson... | can’t

remember when but it was on a number of occasions” 203

[129] Shanmugam'’s oral evidence on this score is supported by the content of his
electronic mail to the applicant of 13 March 2019 sent at 12:34AM.

[130]In the circumstances and on the evidence that served before the
commissioner, the contention that it is “common cause that ‘ShanmUQam did
not take issue with the applicant’s conduct or voice his,kdispléasure at any
stage prior to issuing the initial disciplinary charges iin Mafch 2019 (“first
charge sheet’), being the electronic mail of 13 March 2019 is not sustainable.

[131]In relation to the contentions as to the lapse of time between some of the
incidents and the disciplinary action taken by the first respondent the
commissioner in his arbitration award deals with this expressly. In this regard,

the arbitration award records, inter alia, the fol!owing:

‘It was submitted "i‘z‘hat the respondent [acted]
unreasonably due to the delay in instituting disciplinary
action paﬂICUIafny of the events in July 2018 ...... and
inspfar‘?;‘a‘s the}_‘case is relied upon for a case of
procédurél ' uﬁféirness, the submissions cannot be
: upheld ,b’écause in the pre-arbitration minute it was
h égreéd that procedural fairness was not in dispute or

~was no longer in dispute.

[132] FUrthér, and in the context of the Congratulatory electronic mail (12 July
2018) the commissioner in the arbitration award records, inter alia, the

following:

203 Record Volume 6, page 218, lines 4 — 14
204 Applicant's Heads of Argument, paragraph 66
205 Arbitration Award, paragraph 71
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“The applicant clearly showed to his line-manager not
to interfere. Messrs Roux and Naidoo also expressed
their view that the applicant was wrong. They were not
challenged in their views. That Mr Shanmugham did
notimmediately take disciplinary action against the
applicant does not detract from what happened.
There should not be a need for senior people to be

constantly admonished or warned. ¢
(emphasis added)

[133]Yet further and at paragraph 81 of the arbitration award' the 'Commissioner

records, inter alia, the following:

“81. At this level of seniority, it is imperative that pebple
work together to further their employer’s interests. They
are after all spearheading the activities. | accept that
such seniority is also accompanied by years of
experience, know-how and institUtiOhaI knowledge and
that there will be ;differences of opinion, even
arguments. But the reporting lines must still be
honoured so that ;kthe top structure does not
become dysfunctibnal. There should be no need to
remind senﬁior'colleagues of this obligation. The
6veréll irﬁpression is that the applicant disregarded Mr

Shanmugam’s authority over him.” 207
e:(emphasis added)

[134]The arbitration award reflects that the commissioner was alive to the
contention that the first respondent did not ‘immediately’ at the time of the

alleged misconduct take steps and the contention as to a delay in taking the

208 Arbitration Award, paragraph 74
207 Arbitration Award, paragraph 81
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disciplinary action in April 2019 in relation to events, some of which occurred

in July and August 2018. The commissioner did not simply ignore this issue.20¢

[135]0On the Congratulatory electronic mail exchange of 12 July 2018, the
applicant's assessment is that his electronic mail to Shanmugam is “not
insubordinate at all.” 2 In relation to the Newlands Property Development
incident, the applicant in effect ignored Shanmugam’s request as recorded in
his electronic mail of 12 December 2018 and responded some two months
later on 8 February 2019. On the Tender documents incident, the applicant
in his electronic mail of 29 August 2018 excluded or bypassed Shanmugam.
On the applicant’'s version there was no need to copy ;S'hahmugam‘?in his
electronic mail in relation to the Tender documents.2'® In other words,
exclusion of Shanmugam from the applicant’s electronic mail in relation to the
Tender documents was deliberate. The Tender ;doCUments incident
happened a day after the MOU incident of 28 August 2018. In relation to the
MOU incident the applicant had sent an V:e'l'ectr‘onic mail to Roux on 28 August
2018. Shanmugam was not a recipieht of thatk electronic mail. The Nelspruit
Development incident involves an electronic mail sent by the applicant on 28
August 2018. Notably, this is-on the same day as the applicant’s electronic
mail in the MOU inci‘dent.“The applicant’s electronic mail in the Nelspruit
Development incident 'involved the applicant approaching Roux directly

before discussing the issue with Shanmugam.

[136] The appliCant,on his own version in relation to the various incidents had a
rationale or"état,ed reason for bypassing Shanmugam. Differently put, it is not
the CaSé} thét' the applicant's conduct in bypassing and disregarding
Shanngam was the result of an oversight. On the evidence before the
commissioner, it cannot reasonably be contended that the applicant as a
senior manager with many years of employment at a managerial level needed

tutelage in not undermining, bypassing or disregarding his line manager.

208 Arbitration Award, paragraphs 71, 74 and 81
208 Record, Volume 8, page 353, lines 28 — 29 and page 354 line 1
210 Record, Volume 6, page 304, lines 15 — 20 and page 305, line 1
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[137] The commissioner’s reasoning that “[tJhere should not be a need for senior
people to be constantly admonished or warned.”" and that “the reporting
lines must still be honoured so that the top structure does not become
dysfunctional. There should be no need to remind senior colleagues of this
obligation” 22 can hardly be faulted. On a ‘fair reading’ the arbitration award
reflects that the commissioner was alive to the issues, grappled with them

and dealt with them.

[138] The established facts in the evidence that served before the commissioner
(in relation to allegation 2) are in material respects somewhat straightforward.
In relation to business matters, the applicant bypassed éhanmugam, his
direct superior, and interacted directly with other colleagues in the business
and with Shanmugam’s superiors including Roux. On theProperty Portfolio
incident and the complaint received by Shanmugam ’from SMMI, the
applicant, rather than leaving matters in hisf‘line manager’s hands, met with
the CEO of SMMI. The relevant and material facts arise largely from the
documentary evidence (including electronic mail communications) that

served before the commissioner.:

[139] The evidence of the witne'ss,e“s*ays' reéc“)‘rded in the transcript includes that of
the applicant himself,'Rutters‘,yfRoux, Naidoo and Shanmugam. Whilst it is so
that the applicant 's'ought to,offér explanations for this conduct in approaching
Roux and othérs directly without involving (bypassing) Shanmugam, and
meeting wi‘th‘,Rui‘ters of SMMI, the applicant’s conduct in approaching Roux
and others directiy is not in dispute. The evidence of Ms Manka Sebastian is

dealt with below.

[140]The corﬁmissioner’s findings are properly grounded in and supported by the
evidence that served before him. The evidence that served before the
commissioner forms a proper basis for such inferences drawn by the
commissioner, adverse to the applicant, in relation to the applicant’'s conduct.
The weight of the established facts in the evidence that served before the

commissioner is compelling. The critique of the applicant’s conduct offered

211 Arbitration Award, paragraph 74
212 Arbitration Award, paragraph 81
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by the witnesses called by the first respondent in relation to allegation 2 is

consistent with established facts.

[141]In relation to allegation 2 it is not the case that on the evidence that served
before the commissioner, there were conflicting versions as to whether or not
the applicant did on several occasions and in relation to matters which fell
under Shanmugam’s authority approach Roux and others without first
engaging Shanmugam or that on the Property Portfolio incident the applicant

did not leave matters in his line manager’s hands.

[142] 1t cannot reasonably be contended that the facts as to the applicant’é conduct
are capable of being displaced or disturbed by an asse,ssm’ent’ as to the
demeanour of the witnesses, including the applicant, who ‘gave evidence. |t
cannot reasonably be contended that Roux and Naidoo were less than candid
in giving their evidence when they were critical of the 'ap'pficant’s bypassing
of Shanmugam. It is so that the commissioher did not accept the applicant’s
explanations for his conduct in bypassing Shanhﬁugam. On the evidence that
served before the arbitration proceedings, the commissioner had every

proper basis to do so.

[143]As noted above, the applic‘aht could not dispute nor deny that during
Shanmugam’s first ‘méeting as CEO with the whole team, he said words to
Shanmugam to’}the foll”o’wihg effect: “don’t try and do what your predecessor
tried to do”.2'® The apblicant did not meaningfully dispute Shanmugam’s
evidence that‘:he, had uttered those words. Shanmugam testified that “of
course it was disrespectful’ 24 On any reasonable assessment, the

applicant's comment was not a neutral comment.

[144] The commissioner in the arbitration award records that “the applicant did not
dispute Mr Shanmugam’s evidence about his comment during the very first

meeting. Mr Shanmugam did not simply laugh off this comment. He

213 Record Volume 6, page 344, lines 16 - 21
214 Record Volume 6, page 144, lines 13 - 16
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interpreted this as an aggressive comment”s The commissioner's

assessment is consistent with the evidence that served before him.
[145] The commissioner in his arbitration award also records the following:

“The applicant, basically a single witness because his
two witnesses did not necessarily support his version in
all respects and could not corroborate his version. He
may not have lied or made false statements, but his
version amounts to a bald denial of wrongdoing in a case
where he should have explained his actions and failed fo
do so. There were also minor aspects of the applicant’s
case that were not put to the respondent’s WItnesses.
The applicant’s version is therefore evaluated with

circumspection.”

[146] This assessment of the commissioner ns fair. ‘Thé evidence given by the
witnesses called by the applicant (Rutters and Manka Sebastian) was not
exculpatory of the applicant in ‘relationk ‘t‘oy“kthe allegations of misconduct
against him. The evidence df,Manka Sebastian is dealt with in further detail
below. During the cross-exémination of Shanmugam?'” and Roux '8, it was
indicated that Hilton and Joubert would testify. However, they were not called
as witnesses. In addition, ‘as noted above, the evidence given by the
witnesses called by the first respondent is consistent with the objective facts.
In those circumstances the commissioner was required to assess the version
of the a‘pp!ki‘ck:a‘nt. To the extent that the applicant sought to explain his conduct
as akgaihst‘ the weight of the established facts, the commissioner’s
assessment that the applicant's version must be evaluated with

“circumspection” is fair.

[147] The commissioner’s finding that the applicant's “behaviour had a pattern of
showing disregard for Mr Shanguman’s authority” and that the applicant “did

215 Arbitration Award, paragraph 70

216 Arbitration Award, paragraph 72

217 Record Volume 6, page 194, lines 7 — 10 and page 199, lines 5 -6
218 Record Volume 6, page 71, lines 13- 16
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not challenge [Shanmugam] outright, but clearly did not wish to subject
himself to his newly appointed manager's authority”?'° is properly grounded

in the evidence that served before him.
[148]lt is contended on behalf of the applicant in argument that:

“66. The third respondent failed to attach proper weight
fo the fact that the allegations of insolence and
insubordination arise from a handful of emails which
were exchanged almost 9 months prior to the applicant:
being charged. The content of the exchange relate to
operational issues and demonstrate a robust exbhange, ‘
of ideas and opinions which is Wholly apprObfiate
between two senior executives. It is not mlsconduct fora
senior manager to disagree W/th hls manager on

operational issues.” 22

[149] These contentions are not sustainable. The electronic mail exchanges
referred to took place over the period Jkuyly 2018 up to and including March
2019. The timing and content’ of those electronic mails has been dealt with
extensively above. It is coyrrect that the matters dealt with in the electronic
mail exchanges relate to matters which in the ordinary course fall under
Shanmugam’s a’uthority as :the CEO of the Alternatives business. However,
on the evidencefthat;s'érved before the commissioner, the conduct of the
applicant exCéeds a “robust exchange of ideas and opinions... between two
senié“rexe‘ciul‘iveé”.221 The conduct of the applicant, including that as revealed |

by the “e’lect'ronic mail exchanges, establishes that the applicant had
yfbypas’sed Shanmugam, disrespected Shanmugam as his line manager and
dis‘régarded Shanmugam’s authority over him. The fact of approaching Roux
and others cannot reasonably be described as an “exchange of ideas”. Those
electronic mails disclose that the applicant bypassed Shanmugam on

operational matters and went directly to Shanmugam’s seniors and in the

219 Arbitration Award, paragraph 81
220 Applicant’'s Heads of Argument, paragraph 66
221 Applicant's Heads of Argument, paragraph 66
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business. Those electronic mails are not evidence of the applicant engaging

Shanmugam, as his line manager, in an exchange of ideas, whether robust

or otherwise.
[150] It is contended on behalf of the applicant in argument that:

“67. The evidence shows that Shanmugam never
informed the applicant that his communication style or
reporting practices were problematic or offensive to him.
The third respondent’s finding that the applicant |
should have known to copy his manager into every
email is not supported by any policy or practick‘e_and ;
is unreasonable in the context of a ,‘seni‘or

management role. 222
(emphasis added)

[151] The contention that Shanmugam did notsinforym the applicant that is
‘communication style or reporting praCticesw‘ere problematic or offensive’ is
dealt with elsewhere. As to the bél’ance of the contentions referred to above,

the arbitration award records, ihterka/ia‘, the following:

“The emailcoﬁrrespohdence relied on by the respondent,
was not ‘dispUted,mheither the content of the emails, nor
the idehtity of the recipients in those cases where emails,
corresp'ondence from the applicant was relied upon. The
. “applicahf’s case was that he never acted inappropriately
| é‘nd there was no need to always send correspondence

to his manager.”?23
[152] The ’commissioner in the arbitration award further records the following:

“l agree that the applicant was not required to send

all documents to his manager. He was required to

222 Applicant’'s Heads of Argument, paragraph 67
223 Arbitration Award, paragraph 69
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send emails related to important issues that could

impact on operations fo his manager. 2%
(emphasis added)

[153]In addition, and at paragraph 81 of the arbitration award the commissioner

records, inter alia, the following:

“81. At this level of seniority, it is imperative that people
work together to further their employer’s interests. They
are after all spearheading the activities. | accept that
such seniority is also accompanied by y‘ears: of
experience, know-how and institutional knowledge and
that there will be differences of opinion, even argUménts.
But the reporting lines must still be honoured sd that
the top structure does not becdme dysfunctional.
There should be no neéd to remind senior
colleagues of this obligatid"n. The overall impression
is that the applicant ‘disregardéd Mr Shanmugam’s

authority over him. ”2‘25 e
( emphaSIS added)

[154]On a ‘fair readlng of the arbltratlon award the commissioner did not find that
the applicant should have known to copy his manager into every email’?2,
The parégraphs of the arbitration award referred to above do not disclose
that the‘commijs‘siioner had made a finding that the applicant was required to
copy Shénngam into every electronic mail or that the applicant should have
known to copy Shanmugam into every electronic mail. Rather, the
commissioner expressly refers to electronic mails on “important issues that

could impact on operations”.

[155]1t is readily apparent from a reading of the arbitration award that the

commissioner had an appreciation that senior colleagues in an enterprise

224 Arbitration Award, paragraph 76
225 Arbitration Award, paragraph 81
226 Applicant’s Heads of Argument, paragraph 67
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might hold different views and on occasion might properly disagree. In this
regard, the commissioner specifically records that he accepts that “such
seniority is accompanied by years of experience, know-how and
institutional knowledge and that there will be differences of opinion,
even arguments.”?” This discloses an appreciation on the part of the
commissioner as to “a robust exchange of ideas and opinions™2 between
senior executives. In the circumstances, it cannot reasonably be contended
that the commissioner disregarded a “robust exchange of ideas and opinions
which is wholly appropriate between two senior executives” or that the
commissioner was of the view that disagreements ‘or _even afguments'
between a senior manager and their manager on'roperational issues

constitute misconduct.

[156] Further, the commissioner's approach is “not oyne’ which signals
authoritarianism. The commissioner in his arbitration award expressly
records that he accepts that “such senibfii‘y iéalso accompanied by years of
experience, know-how and institutiona‘l‘ kno;wledge and that there will be
differences of opinion, even ::‘a’r‘gumem‘s.;’1"?29 Notwithstanding a balanced
appreciation as to how senior colleagues might interact with each other, it is
the commissioner’s assessment that the applicant’'s behaviour as disclosed
in the evidence that served béfore him demonstrates a “pattern of showing
disregard for Mr Shanmugam’s authority’ 2%  The commissioner’s
assessment'a‘nd findings are properly grounded in and supported by the
evidence‘befo‘ryé him.

[157]In relyat‘ion‘to;allegation 2 there can be no serious or sustainable contention

that thé’ commissioner’s reasoning and findings are “entirely disconnected
with the evidence, unsupported by any evidence and involves speculation”

as contemplated in Securitas.?*

227 Arbitration Award, paragraph 81
228 Applicant's Heads of Argument, paragraph 66
229 Arbitration Award, paragraph 81
230 Arbitration Award, paragraph 81

231 Securitas Specialised Services (Pty) Ltd v Commission for Conciliation, Mediation & Arbitration
& Others (2021) 42 1LJ 1071 (LAC)



Allegation 3: Transformation

[158] The commissioner’s arbitration award records the following:

“82.

83.

The third allegation of misconduct deals with rules
and standards of conduct which the applicant
should have been aware of. In fact, it relates to

issues that are extremely topical. Sanlam’s

history is known. It was known that many

Afrikaner white men ran the institution. It seems

even as late as the time of the arbitration hearing,

there were still transformation issues plaguing the

respondent. One glaring example is the Propco
membership. The applicant Wished to maké outa
case that he created an iﬁc/Usivé‘ envirOhment.
The witness he called, Manka Sebatian, testified
that people were still speaking"Afrikaans in the
Sanlam Properties seCtion.; This was in breach of
the clear policy to use to English as the workplace
medium of commUhicaiion. | do not agree with the

submission ‘that she corroborated the applicant’s

version. ‘She did not testify that the department
~complied fully with the policy, as was submitted.

" The matter must be viewed against the legacy of

Apan‘heid and the ongoing calls for transformation

| in business. Ms Brink’s evidence about the

transformation strategy and the steps being taken
to sensitise employees to diversity was not

contested.

in these circumstances where the applicant must
have been very aware of pressure regarding
transformation and diversity, he and his feam
attended a one-day workshop diversity training on
25 March 2019. The Exco members had

previously done the training to set an example and

Page 92
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to lead from the top. The applicant left the
workshop early, citing as reason an urgent site
meeting in Newlands. He was informed that the
Stefanutti Stocks MD was highly upset. What
about, was not explained, neither during evidence
nor in the closing submissions. The applicant’s

version was that Stefanutti Stocks were

threatening to down fools and leave the site. The

applicant and one Ralph went to the site at about
14:30. The applicant went to the site and gave
certain verbal assurances that satisfied the MD, it
was testified. There is no merit in the Smeission
that had the applicant not gonek ‘tyor the Site, ’he
would have been disciplined. He was attending a
workshop that his _empléyer ‘sayw as very
necessary and important. Nqbddy else, but the
applicant thinks that hé acted :Correctly by leaving

the workshop ‘ear;ly.k

Ms Brink’s evidence that the after-lunch session

was,ciitical, was not disputed. The applicant
‘testiﬁed that the workshop presenter said that the

afternoon session would not be critical, cannot be

| ‘accepted. Had that been the case, the presenter

g WOuld have been called as a witness or at least

some agenda to indicate the sessions of the day,
would have been presented as evidence. This
behaviour did not demonstrate a commitment to
transformation and diversity that his employer was
asking from him. This is further confirmed by his
attitude about the ‘power hour’ sessions. Had he
been serious to comply, he would have attended

such a session.

Page 93
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Ms Brink’s evidence of having to deal with the
applicant after grievances were laid about
transformation issues, was not questioned.
Neither was her evidence that the contract of an
African graduate was prematurely terminated and
the person paid out the balance of the contract

due fo issues between the graduate employee

and the applicant related to inclusivity issues..

These incidents were not the reason for the
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dismissal but were relied on to demonstrate the

applicant’s  pattern of workplace behawour_

regarding transformation and d/versn‘y The
inference, given the past hlstOfy, the cont/nued
use of Afrikaans and not Enghsh as the lingua
franca and this recent conduct is that the applicant
did not display an aititude z‘haf he was serious
about transformation and diversity issues within
Sanlam. As agfvely senior employee it was

incumbent on him tdset an example. He did not.”

[159] The evidence thatf ser\)'ed before the commissioner includes the following:

159.1

159.2

Transformatnon Committee was established.?*2

Investments group.?** Brink’s evidence includes the following:

“So, the focus areas of the committee is obviously to drive

transformation within the business, which involves a

232 Record Volume 6, page 240 and 241
233 Record Volume 6, page 240

234 Record Volume 6, page 240

Sanlam Investments ‘as part of the Sanlam Group, has in place various

mmataves m re|at|on to transformation. In 2005, the Sanlam Investments

Ms’ Inge Brink (Brink) has been the Human Resources Business Partner
~ at Sanlam Investments since 5 September 2016.2*® One of her

responsibilities is to drive and manage transformation in the Sanlam
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number of areas. It is highlighted in the document there
creating a sense of community where we want to create
an environment where all our employees feel safe to come
to work in a harmonized way. The second part is to attract
and retain African black staff, because we obviously know
the history of the Sanlam Group and this has been a
specifically problematic area of the business, in terms of
achieving its employment equity targets and
transformation so this committee also serves to address

that.”>%5

159.3 As part of the Sanlam Group, Sanlam lnvestments“‘ha's*in place
documented policies on Transformation, Employmént Equity, policies
dealing with Harassment including Racial -Harassment and Unfair

Discrimination and a Language policy. %

159.4 A range of interventions in pursuit of Diversity and Inclusion, including the
Diversity and Inclusion Workshops to be. attended by senior executives

and other employees were implemented.

159.5 A Diversity and lnclusio‘hwor‘kshop was scheduled and was to be rolled
out by the Sanlam ‘lnv,estments group. The plan was for the workshop to
be rolled out,StarTing 'wi‘kth‘the subcluster of “Exco’s”, followed by sessions
with Line" Man,age,rs and thereafter all the employees within the

business.2”

159.6 Brin‘k,‘ as Human Resources Business Partner, is responsible for driving
and managing transformation in the Sanlam Investments group, was in
‘dir‘ectk communication with the applicant in relation to the scheduled
workshop. The first respondent regarded the Diversity and Inclusion
workshop as important and as part of the broader strategy in pursuit of

Diversity and Inclusion.

235 Record Volume 6, page 241, line 1- 11
236 Record Volume 2, pages 25 - 39
237 Record Volume 6, page 249, lines 1-5
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159.7 The rollout of the workshops included a two-pronged approach for 2019: a
formal Diversity and Inclusion workshop with the second prong, “the sixty
minute power hour sessions where diversity and inclusion is of such a
nature where it is not just that one that just switches on and things change
so it was a formal training session but then also the sixty-minute power
hour sessions where we spoke about various topics related to diversity

and inclusion and those were open to the entire business.”?38

159.8 In the recent past the first respondent had dealt with issues in the Sanlam
Properties team related to inclusivity and diversity, including ‘Iénguage.m
The outcome of a grievance process was that the ap’plicaht wasy issued
with a final written warning dated 5 October 2016. The final written
warning?% refers to, inter alia, an “exclusionary culture”.z‘f1 That final written

warning was issued by Kodisang.

159.9 A further outcome of the process was that the Sanlam Properties team

went on a diversity training session early in 2017242

159.10 The applicant confirms that the final written warning was as a result of ‘a
language issue’ and another inclusivity issue and that it was against that
background that the Sénlam Properties team was prioritised for the

workshop.243 |

159.11 Another “instance” involved an investment analyst graduate who worked
in the Saynlamﬁ’Properties team. The working relationship between the
in‘ves(tment analyst and the applicant had eventually become untenable,

part of this was also linked to issues of inclusivity, and the first respondent

238 Record Volume 6, page 249, lines 1-26

23 Record, Volume 6, page 243, lines 9 — 13, page 244, lines 1-3 and 18 — 22 and page 245,
lines 1-18

240 Record, Volume 2, page 52

241 Record, Volume 6, page 243, lines 6 — 13 and record Volume 2 pages 51 and 52
242 Record, Volume 6, page 245, lines 8 — 18

243 Record Volume 6, page 377, lines 9 — 21 and page 378, lines 1-6
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and the graduate parted ways (her employment contract was terminated

early and she was paid for the duration).2+

159.12 Against the background of experiences in the recent past in relation to
inclusivity and diversity (including a grievance in relation to Inclusivity and
Diversity in the applicant’'s team), the applicant and his team were
prioritised in attending the Diversity and Inclusion Workshop#s. The
Sanlam Properties team was the only team that attended the Diversity and
Inclusion Workshop with their line manager.?4¢ The Diversity and Inclusion
workshop to be attended by the applicant and his team was held on 25
March 2019247, The applicant did not remain in attendance for thé"whole

of the workshop.

159.13 The applicant was required to attend the Diversity and Inclusion workshop
and to remain in attendance throughout, including for the “critical piece”

during the after lunch session.

159.14 Brink was in communication with the appli‘cant in relation to him leaving
the scheduled workshop early. “The after lunch session was quite a critical

piece of work” 248

159.15 Roux and others more senior to the applicant made the time to attend the

Diversity and_lnélﬂsidh'wor’kshop for its full duration.?49
159.16 It was f‘imperati\(eff for the applicant to attend the Diversity and Inclusion
workshop.250

159.17 On 3_A‘pril;2019 Brink sent the applicant an electronic mail. The subject
mattér of the electronic mail was “Diversity and Inclusion Workshop”. In

| theeléctronic mail Brink writes, inter alia, the following:

244 Record, Volume 6, page 246, lines 1 - 15

245 Record, Volume 8, page 377, lines 9 — 21 and page 378, lines 1 -6

246 Record Volume 6, page 250, lines 10 - 19

247 Record Volume 6, page 250, lines 4 - 17

248 Record Volume 6, page 250 lines 20 ~ 25 and Record Volume 2 pages 63 - 64
249 Record Volume 6, page 251 lines 17 — 23

250 Record Volume 6, page 251 lines 16 — 23
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“Hi Andre,

In arranging the follow up session with the team, | was
made aware by the organisers that you and Ralph had fo
leave the session shortly after lunch to atftend to

something related fo the Newlands Development.

The after lunch session was quite a critical piece of work

especially for building the forward.

Please may you provide me with some context as to Why ;
you had to leave the session before it was concluded as
well as when you became aware that you and Ralph‘

would need to leave the session early.
Looking forward to your soonest respbnsé. ; |
Regards™?",

159.18 Brink’s testimony in relation to the appl‘ica‘ht leaving the workshop early

includes the following:

“I found it quite absurd and problematic in the sense that
we were on a ﬁtransformation Jjourney with the broader
business, in térms of what we needed to achieve but
specific ‘to the Properties team because this is an
intervention which was agreed. So, with Andre as the line
manager of the team to leave early, | was quite

~-shocked."252

159.19'Late‘r on the afternoon of 3 April 2019, the applicant sent Brink an
electronic mail, copying Ralph Wellhoner. In that electronic mail the

applicant writes the following:

“Hi Inge

251 Record Volume 2, pages 63 and 64
252 Record Volume 6, page 251, lines 1-5
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We have a R750m development of the Newlands Cricket
stadium. The project manager urgently required us to
attend a session with Stefanutti’'s, the construction
company, fto discuss Sanlam’s involvement. The
construction company is currently developing on risk, in
other words they are not getting paid, and wanted
certainty of the commitment from Sanlam otherwise they
would have downed tools. We are on a tight schedule to
complete the development on time and a delay Wi//,be.’

disastrous.

We are in general invited fto the Monday Manégers '
meeting but normally do not attend, therefor | ’a‘ccépted
the invite to the workshop. It was a late request from the
project manager fo address the ,c’on‘cerns from Stefanutti.
| made a call to attend the séééibn WithrRa/ph given it's

importance.” 253

159.20 Brink’s testimony in relati‘o"n to‘the applicant’s electronic mail to her of 3

April 2019 was the following:

“I didn’t feel that it Was‘acceptable, because, by the sheer
nature that it was a'kc‘ascaded approach. | can understand
that obviously there is a business imperative, something
has happened in the business. If Robert Roux and his
“Exco, as the most senior members in this business, take
fhe ﬁme out to attend a full day workshop on Diversity and
~Inclusion, and that very same process is rolled out to the
rest of the business, | felt that it was imperative for Andre
fo attend the workshop and | didn't feel that this

explanation was acceptable.”?%*

253 Record Volume 2, page 63
254 Record Volume 6, page 251, lines 17 - 23
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159.21 Brink spoke to Shanmugam and Shanmugam informed her that it was not

acceptable.?5°

159.22 Part of the approach of the intervention of the workshop was a power hour

session;

159.23 The applicant and other employees were invited to attend the power hour

session;

159.24 The power hour session was linked to the Diversity and Inclusion
Workshop;

159.25 In Brink’s assessment, the applicant as a senior leader in"the business

should have attended the power hour session to set an eXamp!ezss; and
159.26 The applicant did not attend the power hour sessibn., -

159.27 In relation to the “power hour” session Brink’s evidence includes the

following:
159.27.1 On 7 May 2019 she received an electronic mail from the applicant.2”

159.27.2 In his electronic mail to"‘B‘rihk of 7 May 2019 the applicant writes the
following: “If you have gyone fo the Diversity Workshop is it necessary to

attend this session? | assume not.”2

159.27.3 The applicant’s electronic mail of 7 May 2019 was in relation to the

“power hour” sessions.2¢

159.27.4 In her ‘r'eéponse Brink reiterated that the process rolled out in the
business was two-pronged approach, that the power hour sessions “are
linked to the second prong approach. And, that the invitation is out to all

 staff within the business, whether you attend the diversity an inclusion

workshop or not, because as | said, Diversity and Inclusion is not just

255 Record Volume 6, page 261, lines 9 - 16

256 Record Volume 6, page 252 lines 19 - 25

257 Record Volume 6, page 251, lines 24 — 27; Record Volume 2, page 64A and 64B
258 Record Volume 2, page 64B

259 Record Volume 6, page 252, lines 1 — 4
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something you turn the switch on, it is a series of events that needs to

occur’.2eo

159.27.5 “The power-hour sessions were addressing specific topics related to

diversity and inclusion, so it was all lined”.zs1

159.27.6 In her electronic mail to the applicant of 7 May 2019 dealing with his
earlier electronic mail of the same day in relation to the power hour
session Brink also records “The invitation is open to all staff in the
business, whether you have attended the Diversity and Inclusion
Workshop or not, as the invitation reads: this Power Hour is open to all
and we encourage full participation. This decision would therefore be up

to you. 22

169.27.7 If the applicant did not attend the power hour session, Brink would find
it problematic. “It is the role of the Senior leader to manager diversity
in a particular way. We have gota role to‘pl‘ay to drive this agenda
within the business, together with myself and so by Andre not
attending the workshop it makes fof a difficult example that is set

for the team. 263
(emphasis added)

159.28 The applicant’s evidence under cross-examination in relation to the power-

hour session includes the following:

159.28.1 He and: others were informed that there would be a follow up to the
Diversity and Inclusion Workshop?s;

159.28. 2 HIS question was “is this just a repeat that is just sent to everybody or is
‘ thls something new, in other words if you had attended the diversity
workshop, is it required that you attend this and is this something

different. My assumption was that because it was mentioned that this

280 Record Volume 6, page 252, lines 5 — 15; Record Volume 2, page 64A
261 Record Volume 6, page 252, lines 5 - 15

262 Record Volume 2, page 64A

263 Record Volume 6, page 252, lines 19 — 25

264 Record Volume 6, page 383, lines 20 — 27
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diversity workshop is rolled out fo the rest of the staff, my assumption
was that once you get to, | won’t say nonexecutives but maybe they
water it down and it becomes an hour so | didn’t know so | asked her if
you have attended the previous one is this a watered down version of

that one or not™ss; and

159.28.3 He did not attend the power hour session, one of the reasons was that

there was a conflict, he could not remember the exact issuess.

[160] The evidence before the commissioner includes that the first respondent
regarded attendance of the Diversity and Inclusion workshop by the applicant
and other employees, including senior executive emp!oyee’s,,as«’important

and in fact imperative.

[161]One of the issues that the commissioner was required to consider was

whether the applicant had a valid reason to leave the workshop early.

[162] The applicant’'s version for leaving the work’s'hbyp early was that he was
informed that the Stefanutti Stocks MD was “highly upset’, that he was
required to attend a meeting on site, that he had a discussion with Stefanutti
Stocks, that he verbally informed Sfefanutti Stocks that “given these couple
of steps that we still need to do, ﬁhal Propco approval, that we are committed,

so he was comerTéble to continue. [ also had to give him a timeframe”2¢7.

[163]The commissioher in his arbitration award engages with the applicant’s
explanation for leaving the workshop early. In this regard the commissioner

speéiﬁca‘l‘ly ‘r’écorﬁds the following:

| “The applicant left the workshop early, citing as reason
“an urgent site meeting in Newlands. He was informed
that the Stefanutti Stocks MD was highly upset. What
about was not explained, neither during the evidence
nor in the closing submissions. The applicant’s version

was that Steffanuti Stocks were threatening to down

265 Record Volume 6, page 383, lines 20 — 25 and page 384, lines 1 -2
266 Record Volume 6, page 384, lines 5-9
267 Record, Volume 8, page 380, lines 13 — 20
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tools and leave the site. The applicant and one Ralph
went to the site at about 14:30. The applicant went to
the site and gave certain verbal assurances that
satisfied the MD, it was testified. There is no merit in the
submission that had the applicant not gone to the site,
he would have been disciplined. He was attending a
workshop that his employer saw as very necessary and
important. Nobody else but the applicant thinks that he

acted correctly by leaving the workshop early. 28

[164] The applicant, in his electronic mail to Brink of 3 April 2019?69 records that
Steffanuti Stocks “wanted certainty of the commitment frorh Sanlam’. The
applicant’s oral evidence included that Steffanuti StoCks,éb’ught a verbal
commitment.22 The improbability of this version was put to the applicant
during cross-examination. It was specifically put to the applicant that his
version is highly improbable, that he could have arranged for a written
commitment from lan Kirk, a senior person in the business and in those
circumstances “why would -your going and giving them this verbal

commitment... solve this crisis of immense proportions.”’!

[165] During the cross-examinatidn of the applicant, his version as to “why the
Stefanutti Stocks MD’Wés highly upset”’was probed and tested?72. The record
that served before the commissioner reveals that on the applicant’s version,
the StefahUtti‘Stdck's"MD required a “verbal commitment”. The improbability
of the applicant’s version was expressly canvassed on the record that served
before th’é commissioner. The record that served before the commissioner is

-a proper basis for a determination that the applicant's version was
improbable. On a reasonable assessment a written commitment from a
senior person in the business would carry significant weight, more so than a

verbal commitment from the applicant. The contention that the applicant’s

268 Arbitration award, paragraph 83

269 Record, Volume 2, page 63

270 Record, Volume 8, page 380, lines 6 — 31 and page 381, lines 1 -4
271 Record, Volume 6, page 380, lines 24 — 30

272 Record, Volume 6, page 380, lines 24 — 30 and page 381, lines 1 -3
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evidence on this score was “rejected as improbable in the absence of any
evidence fo gainsay his version” is unsustainable. On the evidence that
served before the commissioner, no such ‘gainsaying’ was reasonably
required. On the evidence that served before the commissioner it cannot
reasonably be contended that the applicant had established a factual basis

“sufficiently compelling to warrant the early departure” 27

[166] The commissioner in his arbitration award did not find that the applicant had
a valid reason for leaving the workshop early. The commissioner's
assessment is supported by the evidence that served before h‘im. Similarly,
the commissioner's finding that the applicant's contention thét he would have
faced disciplinary action as being unmeritorious is grounded in the evidence

that served before him.

[167]1n relation to the applicant leaving the workshop early and the applicant not
attending the power hour session, the commissioner records, infer alia, the

following in the arbitration award:

“83. In these circumstances where the applicant must
have been very aware of pressure regarding
transformatiorj and diversity, he and his team
attendéd a oné-day workshop diversity training on
25 March 2019. The Exco members had
previOUSIy done the training to set an example

: “a‘nd to lead from the top. The applicant left the
: WOrkshop early, citing as reason an urgent site
meeting in Newlands. He was informed that the
Stefanutti stocks MD was highly upset. What
about, was not explained, neither during evidence
nor in the closing submissions. The applicant’s
version was that Stefanutti stocks were
threatening to down fools and leave the site. The
applicant and one Ralph went to the site at about
14h30. The applicant went to the site and gave

273 Applicant’s Heads of Argument, paragraph 55
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certain verbal assurances that satisfied the MD, it
was testified. There is no merit in the submission
that had the applicant not gone to the site, he
would have been disciplined. He was attending a
workshop that his employer saw as very
necessary and important. Nobody else, but the
applicant thinks that he acted correctly by leaving

the workshop early.

84 Ms Brink’s evidence that the after-lunch session
was critical, was not disputed. The applicént
testified that the workshop presenter said that '
the afternoon session would not,_be critical,
cannot be accepted. Had that been the _cyase,
the presenter would have been called as witness
or at least some agenda to indicate the sessions
.of the day would have beén presented as
evidence. - This behaviour did not
demonstraté | ‘a - commitment to
transformation and diversity that the
employer was asking from him. This is
fUrthef confirmed by his attitude about the
f‘power ‘hour” sessions. Had he been
‘}serious to comply, he could have attended

~ such a session.”
(emphasis added)

[168] The commissioner's determination that the applicant's behaviour “did not
demonstrate a commitment to transformation and diversity that the employer
was asking from him”#75 is grounded in the applicant leaving the Workshop
early (without a valid reason) and the applicant’s failure to attend the power

hour session. On the evidence that served before the commissioner, which

274 Arbitration Award, paragraphs 83 and84
275 Arbitration Award, paragraphs 83 and84
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includes a range of interventions by the first respondent in pursuit of
Inclusivity and Diversity, that the first respondent regarded attendance of the
Diversity and Inclusion workshop by the applicant and other employees,
including senior executive employees, as important and in fact imperative,
that the power hour session was linked to the Diversity and Inclusion
Workshop, Brink’s assessment that as a senior leader the applicant should
have attended the power hour session to set an example and the applicant
not attending the power hour session on the basis of a ‘conflict’ or reason that
he could not recall, the commissioner had a proper basis for his finding that
the applicant's behaviour “did not demonstrate a ‘Commitment fo

transformation and diversity that his employer was asking from him”zre.
The Evidence of Manka Sebastian
[169]Ms Manka Sebastian (Sebastian) was called asa witness by the applicant.

[170] Sebastian was referred to the Lang‘u}age Policy.277 The Language Policy

includes the following:

o “The internal busihess language within South
African operatkiohs’is English. To this end, the
language of emails, meetings, business
discussions, pfesentations, policies, internal

. broadcasts and the Intranet is English. Social

, italk'betWeen colleagues will be in the language

of their choice. However, when joined by

g - colleagues who do not share their language
fluency, in the interests of courtesy and

inclusivity, English will be reverted fo.

6. Legacy issues pertinent to South African

Business

276 Arbitration Award, paragraph 84
277 Record, Volume 2, pages 52A - 52D and Record, Volume 8, page 399, lines 1- 15
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Given Sanlam’s Afrikaans heritage and legacy, it is
understood that the Afrikaans language is
embedded in certain internal systems and
processes. Business are required to ensure plans
are in place to mitigate the risk this presents from a

diversity and inclusion perspective.

8. Enforcement

Leaders are required to both role model and ensure
adherence to the language policy. It is a
strategically important policy which underpins our
diversity and inclusion goals, both of Which are key
drivers talent acquisition and retention. Employees
who do not adhere to the policy despite
sensitization and support, will be disciplined in line
with the disciplinary codes of the businesses they

form part of. "7

[171]1t is contended on behalf of the applicant that in relation to allegation 3.1
which dealt with the continued use of Afrikaans in the Sanlam Properties
team, that “theke was no admissible evidence by the first respondent to
sustain the chargé. In the absence of evidence to discharge this onus, the
third;respondent, misconstrued Sebastian’s evidence regarding the use of
Afrikaans in the department. Sebastian testified that when Afrikaans was
spoken on the office floor, it was socially and had nothing to do with her
role” 2 On the evidence that served before the commissioner, this contention

is unsustainable.

[172] Sebastian’s evidence indicates that Afrikaans was used as a language of

communication in the Sanlam Properties team, especially during the first

278 Record, Volume 2, pages 52C - 52D
2718 Applicant's Heads of Argument, paragraph 50
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three months of her employment (January 2019 to March 2019).280 This
includes an electronic mail in “Afrikaans on instructions that [Sebastian] was
eventually responsible for carrying out’ 8" Further, Sebastian's evidence
includes that Afrikaans was spoken “on the office floor’ socially and that
whenever it had to do with her role and if she heard her name, then she would
go to the person and ask whether there was anything that she needed to
know about.282 Self-evidently, Sebastian’s evidence went further than “when
Afrikaans was spoken on the office floor ‘it was socially and had nothing to
do with her role”.23 On Sebastian’s evidence, the use of Afrikaans included
matters dealing with her role. Even the ‘social use of Afrikaans in
Sebastian’s presence is conduct inconsistent with the Language Policy as it
relates to ‘Social Talk’ and having to revert to Engliysh m the interests of
inclusivity.28¢ The import of Sebastian’s evidence as to Afrikaahs being used
as a language of communication is conduct in thé‘Sah’léhﬁ Properties team
inconsistent with and in breach of the Language Policy. Properly construed,
Sebastian’s evidence does not demonstrate compliance with the Language

Policy.
[173]In the arbitration award the commissioner records, inter alia, the following:

“The applicant wished to make out a case that he
creatéd an inclusive environment. The witness he
kcallekd, Manka Sebastian, testified that people were
- still ‘spéak‘ing Afrikaans in the Sanlam Properties
| *Section. This was in breach of the clear policy to
‘usye’ English as the workplace medium of
communication. | do not agree with the submission
that she corroborated the applicant’s version. She
did not testify that the department complied fully

with the policy as was submitted. The matter must

280 Record, Volume 6, page 398, lines 12 — 17 and page 403, lines 10 - 17
281 Record, Volume 6, page 398, lines 12 — 17 and page 403, lines 8 - 16
282 Record Volume 6, page 403, lines 12-17

283 Applicant’s Heads of Argument, paragraph 50

284 Record Volume 2, pages 52A — 52D
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be viewed against the legacy of Apartheid and the
ongoing calls for transformation in business. Ms
Brink’s evidence about the transformation strategy
and the steps being taken to sensitise employees

to diversity was not contested. 285

[174]1t is contended on behalf of the applicant in argument, inter alia, that the “third
respondent failed to attach appropriate weight to Sebastian’s evidence
ostensibly because she was the applicant's junior and “had to yield to his
authority™.?s¢ 1t is further contended on behalf of the applicant in argument
that the commissioner’s “mischaracterization of Sebatian’s evidence as well
as the dismissive attitude towards the veracity ofvherveride‘nce had a
distorting effect on the third respondent’s assessment of hef credibility and

his ultimate findings”.2e7

[175] The contentions on advanced on behalf of thke‘applic‘:ént are not sustainable.
It is indeed so that Sebastian was thé applicant's junior. The evidence that
served before the commissioner, including the evidence of Sebastian herself,
establishes that Afrikaans was still being used as a language of
communication in the San(lam'PrdperﬁeS team. The commissioner could
hardly ignore or dismiss that evidence. In the circumstances, it cannot
reasonably be contended that in relation to non-compliance with the
Language Policy the commissioner “failed to attach appropriate weight to
Sebastian’s eividenc‘e”;' had a “dismissive attitude towards the veracity of’

Sebas,tian’s evidence or that he ‘mischaracterised’ Sebastian’s evidence.

[176] The iés_ué is not whether in Sebastian’s view there was compliance with the

“Language Policy. The commissioner's assessment as to a breach of the

Lang-uage Policy and that the Language Policy was not fully complied with is
grounded in and supported by the evidence that served before him.

285 Arbitration Award, paragraph 82
288 Applicant's Heads of Argument, paragraph 52
287 Applicant's Heads of Argument, paragraph 53
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[177]Sebastian’s evidence as to her positive experience with the applicant as a

member of the Sanlam Properties team is dealt with more fully below.

[178] The evidence that served before the commissioner included that of Brink and
her dealing with issues and a grievance related to “an environment that
wasn’t conducive in terms of inclusivity”. 268 The final written warning® refers
to, inter alia, an “exclusionary culture”.?®® On the evidence that served before
the commissioner, Brink’s concerns in relation to Inclusivity and Diversity in
the Sanlam Properties team were real and documented. Shortly after her
appointment Brink dealt with concerns and a grievance related to Inclusivity

and Diversity. Brink was directly involved in those processes.

[179] The evidence in relation to an ‘instance’ involving a partihg of the ways with
an investment analyst graduate' did not include,evide‘nce‘that the first
respondent had taken disciplinary steps or:actibn against the applicant. On
the evidence before the commissioner, the first respondent’s legal
representative notes expressly that |t was part of the “background fto the
steps” later taken by Brink in respect of the applicant and his team and the

diversity training workshops#2.

[180] The record that served before the commissioner reveals that when these
issues were canvassed, the a‘bplicant’s legal representative objected. 2% The
first respondent’s legal ~»réprésentative expressly stated, inter alia, that the
purpose was not to_pfesent the issues as similar fact evidence.?®t That

approach was cautious and fair.

[181]As ndtedfabo\Ie, the evidence of the applicant confirms that the final written

~.warning was as a result of ‘a language issue’ and another inclusivity issue

288 Record Volume 6, lines 90 - 13

289 Record, Volume 2, page 52

290 Record, Volume 6, page 243, lines 6 — 13 and record Volume 2 pages 51 and 52

291 Record, Volume 6, page 246, lines 1 - 15

2%2 Record, Volume 6, page 238, lines 13 - 24 and page 247, lines 1 - 12

293 Record, Volume 6, page 244, lines 8 — 11

294 Record Volume 6, 238, lines 13 — 24, page 243, lines 21 — 25 and page 244, lines 12 - 15
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and that it was against that background that the Sanlam Properties team was

prioritised for the workshop.2%

[182]On the evidence that served before the commissioner, the fact that the
applicant was issued with a final written warning in October 2016 valid for 12
months does not have the consequence that the first respondent did not have
ongoing concerns. Whilst it is so that the final written warning was valid for
12 months and in a technical legal sense was not operative during 2019, the
first respondent had ongoing concerns in relation to inclusivity and diversity
in the Sanlam Properties team. Brink’s evidence include‘s' ﬁth’at during
November 2018 she took certain steps and engaged the applicaht' in an
attempt to avoid a “repeat of what previously transpired in‘the‘ team” 2% In
addition to those steps, the first respondent’s ongoing concer"n's informed the
Sanlam Properties team being prioritised for ,ihtervenﬁons related to
transformation.?” Brink’s evidence on this score and past incidents related to
inclusivity and diversity issues do not f‘all‘ into the category of inadmissible

evidence. The contention as to a ‘poisoning of the well is not sustainable.

[183] There is no room for any contention that the commissioner had not engaged
with the record that served before him. This is further underscored by the
commissioner in his procesS‘ rulinvg of 23 August 2023 in which he records,
inter alia, “/ have*/istened to the entire recording and controlled the transcript
in doing so. | als_o made my own notes from the recordings | encountered

occasional mistakes in the transcript."2%

[184] Part'o’f‘?Sebastiah"s evidence was to the effect that in her assessment as an
employee in the Sanlam Properties team, she had a positive experience.
"‘Seba‘s‘tian’s evidence included that “we are a unit. We have mutual respect

for each other’s capabilities and what we bring to the team” ?%°

2% Record Volume 6, page 377, lines 9 —~ 21 and page 378, lines 1 -6

2% Record Volume 6, page 247, lines 1 - 14

297 Record, Volume 6, page 247, lines 17 — 23 and page 248, lines 15— 18
298 Record Volume 7, page 58

298 Record, Volume 6, page 400, lines 1 -8
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[185] The commissioner's assessment that the “dynamics” in the rela;cionships
between the applicant and Sebastian on the one hand and the applicant and
Shanmugam on the other hand “were completely different’ is properly
grounded in the evidence that served before him. The applicant reported to
Shanmugam and was subject to Shanmugam’s authority. That is indeed a
different dynamic to the applicant as line manager of the Sanlam Properties

team.

[186] The fact of Sebastian’s evidence as to her positive experience in the team,
including her evidence as to the applicant’s positive contribution‘kdu‘ring the
workshop*® is hardly an insurmountable hurdle to a conclusion that the
applicant “excluded, bypassed or sidelined Mr Shanmugham as a person of
colour’ or a determination by the commissioner that the applicant’s
behaviour “did not demonstrate a commitment to transformation and diversity
that his employer was asking from him™°2 and that the applicant “did not
display an attitude that he was serious about transformation and diversity
issues within Sanlam. As a very senior employee it was incumbent on him to

set an example. He did not.””303, " .

[187]Sebastian’s evidence does no’t'addréss the applicant leaving Diversity and
Inclusion Workshop early without a valid explanation or the applicant’s failure
to attend the poWér'hour session. Sebastian’s evidence does not include a
factual version"’:‘addres‘sing those aspects (early departure and failure to
attend the power:hoursession). Absent such a version from Sebastian, it
cannot reasonably be contended that the commissioner had a ‘dismissive
attitude’fo’ ‘Sébastian’s evidence on those aspects. On the evidence before
the commissioner, Sebastian’s evidence as to the applicant’s participation in
the workshop® for the limited period of his attendance is no substitute for full
duration attendance (including the critical piece after lunch) which his

employer regarded as important and imperative or the applicant’s failure to

300 Record Volume 6, page 400, lines 18 — 24

301 Record Volume 2, page 3 and Arbitration Award, paragraphs 87 and 88
302 Arbitration Award, paragraph 84

303 Arbitration Award, paragraph 85

304 Record Volume 8, page 400, lines 9 — 24
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attend the power hour session. To the extent that it is contended that
Sebastian’s evidence impacts the evidence in relation to the applicant leaving
the workshop early or his failure to attend the power hour session, this is
unsustainable. Sebastian’s evidence does not displace the weight of the
evidence in relation to Diversity Workshop and power hour session which

properly supports the commissioner’s findings.

[188]Earlier in the arbitration award, at paragraph 84, and in relation to the
applicant leaving the Workshop (without a valid reason) and the applicant’s
failure to attend the power session, the commissioner determined,that the
applicant’s “behaviour did not demonstrate a commitment td fransformation

and diversity that his employer was asking from him™s,_ .

[189]In the arbitration award at paragraph 85 the commissioner records, inter alia,
“The inference, given the past history, the continued use Of’Afrikaans and not
English as the lingua franca and this recent Conduqt is that the applicant did
not display an attitude that he was serious about trénsformation and diversity
issues within Sanlam. As a very senior employee it was incumbent on him

to set an example. He did not.” -

[190] The past history (being reléted“to diversity and inclusivity issues including a
grievance), the first kr‘espon‘d‘ent’s ongoing concerns with inclusivity and
diversity in the Sanlam Prop‘e‘rties team, the continued use of Afrikaans as
established in,the,evid,ence, and the recent conduct which includes leaving
the Diversit;y:énd Inclusion Workshop early (without a valid reason) in
circumstanCés where it was important and imperative that he remained in

~ attendance throughout and the applicant’s failure to attend the power hour
session, formed part of the evidence that served before the commissioner.
In relation to the past, the commissioner specifically records that “These were
not the reason for the dismissal’. The inference drawn by the commissioner,
that the applicant “did not display an attitude that he was serious about
transformation and diversity issues within Sanlam™o is grounded in and

supported by the evidence that served before him. On a ‘fair reading’ of the

305 Arbitration Award, paragraph 84
308 Arbitration Award, paragraph 85
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award, it is readily apparent that the commissioner’s finding is based on the
full spectrum of the evidence that served before him rather than simply
latching onto one aspect. The broader context was the applicant's
‘transformation obligations’.®”  The commissioner's findings must be
assessed in context, “on the fotality of the evidence not on a fragmented

piece meal analysis.” 308

[191]In the result, the contention that the commissioner “improperly relied on that
inadmissible evidence to draw an inference about the applicant’s pattern of
workplace behaviour regarding transformation and diversity in order to
conclude that “he did not display an attitude that he was serious about

transformation and diversity within Sanlam”* is not sustainable.
[192]1t is contended on behalf of the applicant:

“Save for one instance in which she received an email
in Afrikaans from a colleague and which was corrected
immediately, Sebastian’s evidence demonstrated that
there was compliance with the Lahgdage policy as well
as undisputed evidence regarding the applicant’s
inclusive manage}'nent‘ style and commitment to
diversity Withih his départment. The third respondent
failed to attach appropriate weight to Sebastian’s
eﬁvidenc‘é ‘ostensibly because she was the applicant’s
ijiory‘ia’hd “had to yield to his authority”.”s"

[193]As dealt? with éxtensively above, Sebastian’s evidence properly construed
- does not demonstrate that there was compliance with the Language Policy.

Of no small significance, the evidence before the commissioner establishes

that ‘Afrikaans was still being used as a language of communication in the

Sanlam properties team during the period January to March 2019. Whilst it

307 Record Volume 2, page 3

308 Gold Fields Mining SA (Pty) Ltd (Kloof Gold Mining) v CCMA and Others [2014] 1 BLLR 20
(LAC) and at paragraph 21

308 Applicant’'s Heads of Argument, paragraph 54
310 Applicant's Heads of Argument, paragraph 52
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is so that Sebastian’s evidence includes a positive experience that she had
with the applicant, it cannot reasonably be contended that Sebastian’s
evidence establishes “undisputed evidence regarding the applicant’s

commitment to diversity within his department’.
[194]1t is contended on behalf of the applicant that:

“Once again Sebastian’s evidence regarding the
applicant’s participation in and contribution to the
Diversity and Inclusion workshop was discounted out of -~
hand. Similarly, the applicant’s evidence regarding his
reason for leaving the workshop early was rejected aé;
improbable in the absence of any evidence te gayins’ay
his version. Other than labelling the reason as
“unacceptable” the first respondent failed to adduce an y
evidence fto refute that the applicaht was called to an
urgent meeting with a developer, that he considered it
necessary to attend to protect the first respondent’s
interests and that.the ,rye‘ason for the meeting was
sufficiently compelling to warrant the early

departure.’s"" -

[195]The fact of Sebastieh"s ‘v‘ie\st as to the applicant’s participation in the
workshop is not evidence to address the first respondent’s concern that the
applicanyt had 'Ieft the workshop early (without a valid explanation) in
circumStanees;Where it was important and in fact imperative that he attend
the WOrkehop for its full duration. The applicant’'s evidence in seeking to
explain why he left the Diversity and Inclusion workshop early, including the
improbability of that version has been dealt with extensively above. In
addition, the commissioner’s arbitration award includes the following: “Ms
Brinks’s evidence that the after-lunch was critical, was not disputed. The
applicant testified that the workshop presenter said that the afternoon session

would not be critical, cannot be accepted. Had that been the case, the

311 Applicant's Heads of Argument, paragraph 55
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presenter would have been called as a witness or at least some agenda to

indicate the sessions of the day, would have been presented as evidence” 32

[196] This demonstrates that the commissioner did consider and reflect upon the

applicant’s evidence.

[197] The contention that Sebastian’s evidence was “discounted out of hand” is not

sustainable.

[198] At paragraph 58 of the arbitration award the commissioner self-evidently
reflected on the evidence of Sebastian. Later in the arbitration aWard and at
paragraph 87, the commissioner considers and analyses ‘thatevidehce. As
dealt with above, the commissioner engaged with the evidence of Sebastian
and his analysis includes the dynamics of the relationship between Sebastian
and the applicant on the one hand and Shanmugarh' and the applicant on the
other hand. That analysis can hardly be faulted. The’ commissioner also
records that Sebastian “could not comment on the applicant’s relationship
with Mr Shanmugham™?. Such an engagement with the evidence of
Sebastian as is recorded in the‘arbit‘ra‘tiyon award cannot reasonably be
described as Sebastian’sevi‘d,ehce being “discounted out of hand’. On a
proper analysis, Sebastiah’skévidence as dealt with by the commissioner,
including at paragraph 58 of the arbitration award, does not displace the
weight of the evidence as to the applicant's conduct in relation to
Shanmugam»(allegation‘Z), the applicant leaving the Diversity and Inclusivity
workshop.withoLIt a valid reason and the applicant’s failure to attend the
power h’ouVr“ s‘éésion (allegation 3.2). Sebastian’s evidence must be

, conside"red against the weight of the other evidence. In the circumstances, it
cannot 1reasonab|y be contended that the commissioner “discounted”
Sekbastian’s evidence “out of hand”. It is the commissioner's duty to consider
the evidence. It is readily apparent that the commissioner considered the
evidence of Sebastian and did not regard that evidence as displacing the

other evidence that served before him. This does not disclose misconduct in

312 Arbitration Award, paragraph 84
313 Arbitration Award, paragraph 87
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relation to his duties as a commissioner, gross irregularity in the conduct of

the proceedings or that the commissioner exceeded his powers.
‘Race Based allegations as an Afterthought’

[199]1t is contended on behalf of the applicant in argument that “the only plausible
inference to be drawn from the proven facts is that the race-based allegations
were contrived as an afterthought to bolster the disciplinary charges against
the Applicant in order to secure a dismissal’ 3'* This is a serious contention.

In effect it attributes malice to Shanmugam and the first respondent.

[200]1t is further contended that the commissioner failed to consider the context in
which the applicant was dismissed. Under this heading it is contended that
when first the applicant faced allegations of misconduct, ‘during March 2019
it was communicated to him that the most serious sanction he would face

was a final warning.3's

Disciplinary Meeting
[201]Brink gave evidence in relation kkt’o a disCiplihary meeting scheduled for 18
March 2019. Brink was s’pecificyally’ referred to an electronic mail from

Shanmugam dated 13 Ma“rc;h'2019 to the applicant and copied to Brink.3's

Brink’s evidence on this ,‘scorek' includes the following:
201.1 A disciplinary meeting was scheduled for 18 March 2019. She attended
the meeting.>7

201.2 The purp‘os‘e‘of the meeting was a disciplinary discussion based on the
eléctrOnié ‘mails in which Shanmugam had “faid out acts of misconduct,

~acts of serious misconduct™s. The applicant attended the meeting in

314 Applicant's Heads of Argument, para 47

315 Applicant’s Heads of Argument, paragraph 43
318 Record, Volume 2, page 95 — 96

317 Record, Volume 6, page 254, lines 15 - 19
318 Record, Volume 6, page 255, lines 1 — 2
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Johannesburg.?® The outcome of a disciplinary meeting is that a sanction

will be awarded.3»

The disciplinary meeting was not concluded. On 20 March 2019 the
applicant sent an electronic mail to Brink.?2! In that email the applicant
records, infer alia, that he has considered the allegations at the disciplinary
meeting and the additional information, that he did not believe that
Shanmugam is independent and can give a fair assessment on proof of
the allegations, nor be fair on determining the sanction and the applicant
proposed that an independent person be appointed to,de‘termine if the

allegations are found to have substance.?2

At the time of the disciplinary meeting “there is no talk bf dismissal” and

that was because this was a disciplinary meeting;323f

The process of the disciplinary meeting was stop‘ped. The first respondent
subsequently decided to embark- on a disciplinary hearing. For that
purpose it appointed a firm of attorheys and an independent person to act
as chairperson. The applicant was also afforded the right to legal

representation in the di,sc:kipklinary‘hearing.324

[202] On the evidence that served before the commissioner, the first respondent

convened a disciplihary hearing on written notice to the applicant. The notice
is dated 16 April 2019.%25

[203]1t is contended on behalf of the applicant that the notice of allegations of

misco"nduc‘tk of 16 April 2019 included the “added sting of racial discrimination

31 Record, Volume 6, page 255, lines 3 - 8

320 Record, Volume 6, page 255, lines 9— 10

321 Record, Volume 2, page 97

322 Record, Volume 8, page 255, lines 16 — 23

323 Record, Volume 8, page 260, lines 16 — 22

824 Record, Volume 6, page 256, lines 1 — 11

325 Record, Volume 2, pages 1 -4 and 119; Record Volume 6, page171, lines 21 - 23
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and anti-transformation allegations and the possibility of a sanction of

dismissal”.3%6

[204]On the evidence that served before the commissioner the applicant was
dismissed after being found guilty of several allegations of misconduct3?’ as

recorded in the disciplinary enquiry notice dated 16 Apil 2019.

[205] The dispute before the commissioner, as recorded in the 6 June 2023 pre-
arbitration minute was the alleged unfair dismissal of the applicant. The
applicant contends that his dismissal was substantively unfair. The applicant
did not challenge the procedure followed by the ﬁrst»respoh’dent. In
challenging the substantive fairness, the apphcant contended that his
dismissal was substantively unfair “as the allegatlons agamst him were not
proven” 328 The pre-arbitration minute of 6 June 2023 specrﬂcally records that
the commissioner needs to decide whether the applicant “is guilty of the
charges against him including discriminatory conduct on the basis of
colour’??® It is necessarily so, thate_the allegétions which the applicant

contends were not proven, are those in the ;ndtice dated 16 April 2019.

[206]1t is contended on behalf Of the "‘a‘pplicant in argument that: “the amplified
charge sheet issued to the‘applicant on 16 April 2019 was premised on the
same allegatlons WhICh formed part of the first charge sheet, save for the
added sting of racial d/scr/m/nat/on and anti-transformation allegations and
the possrbrln‘yof a sanct/on of dismissal. The amplified charge sheet did not
contain any new facts that were not within the knowledge of Shanmugam or

Brink at the time that they issued the first charge sheet.”s

[207] The fa‘c’t;of the disciplinary meeting of 18 March 2019 and the subsequent
notice to attend the disciplinary enquiry of 16 April 2019 does not disclose
any unfairness on the part of the first respondent. On the evidence that

served before the commissioner, following the disciplinary meeting of 18

326 Applicant’s Heads of Argument, paragraph 45

327 Record, Volume 2, pages 1 —4 and page 119 and Record Volume 6, page 173, lines 14 - 22
328 Record, Volume 1, page 57, paragraphs 14 — 16

329 Record, Volume 1, page 66, paragraph 42

330 Applicant’s Heads of Argument, paragraph 45
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March 2019 the first respondent was not precluded from issuing the notice of
16 April 2019 when it did and in the terms that it did.

[208] There is nothing extraordinary or unusual or unfair about the fact that an
employer might take disciplinary action against an employee in relation to
events that transpired several months before the notice to attend a

disciplinary enquiry is issued.

[209] The events and circumstances which informed allegation 2, took place over
a period of time: Propco (July 2018); Congratulatory electronic m‘ail (12 July
2018); Nelspruit Development (28 August 2018); MOU elec"[ronic“mail (28
August 2018); Tender documents (29 August 2018); Newlands Develobment
(12 December 2018 and 8 February 2019); Wood trans‘actioyn electronic mail
(13 March 2019); Property Portfolio incident (SMM!) April 2019. It cannot
reasonably be contended that there was any undue délay between the dates
of these events and the notice to attend thed‘i's,ciplinar‘y hearing dated 16 April
2019. Similarly, it cannot reasonably bé conte‘nd‘ed that there was any undue
delay on the part of the first requndenkfin takihg disciplinary action in relation

to allegation three.

[210]Further, the events and circdtﬁstances extend beyond August 2018 and
include ‘incidents’ dur‘ih'g:Apri'l;;f2019. In the circumstances it is not common
cause that thf’e: “in'clj'deh‘t:‘éi which underpin the allegations of racial
discrimination (mdef A’Ilegation 2 occurred primarily during certain email
exchangé’s bétWeen Shanmugam and the applicant during July and August
201831

[211]1t is furtyher contended that the allegations in support of allegation 3 “were
Withinffhe knowledge of the first respondent at the time of the first charge
sheet but were inexplicably not included. The third respondent erroneously
fails to draw any adverse inference from the absence of an explanation for
this omission especially given the gravity of the allegations and their impact

on the sanction. 32

331 Applicant’'s Heads of Argument, paragraph 41
332 Applicant’s Heads of Argument, paragraph 48
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[212]As noted above, the allegations of misconduct recorded in Shanmugam’s
electronic mail to the applicant of 13 March 2019 were the subject of a
disciplinary meeting which took place on 18 March 2019. The process of the
disciplinary meeting was not concluded. The first respondent decided to
embark on a formal disciplinary hearing and for that purpose it appointed a
firm of attorneys and an independent person to act as chairperson of the
disciplinary hearing.3® The fact that the notice of the disciplinary hearing (16
April 2019) is different to Shanmugam’s electronic mail to the applicant of 13
March 2019 does not disclose any unfairness. The fact that Shanmugam’s
electronic mail to the applicant of 13 March 2019, which formed the subject
of the scheduled disciplinary meeting of 18 March 2019, d’oés not include
allegations of “discriminatory conduct on the basis of race” or matters referred
to in allegation 3 of the disciplinary hearing not‘ice‘ of 16 April 2019 does not
disclose any unfairness and does not amount to an ‘omission’ requiring
explanation by the first respondent. The fac‘tual‘f‘matter which informed
allegation 3 is recorded in the 16 Apri‘l 2019 not‘ice. On the evidence before
the commissioner, self—evidently, the ﬁ'r‘St‘reS‘pondent decided to convene a
formal disciplinary hearing a'nd‘ for that purpose was required to and did
record allegations of miséond'uéf. ln"doing so, the first respondent was not
bound by the content of Shanmugam’s electronic mail to the applicant of 13
March2019. .

[213]In relation'tofdeVelqpménts leading to the 16 April 2019 notice the rather
straight kf‘Orwa‘r'd: ffevidence that served before the commissioner includes

Shanmugam’s evidence:

2131 at thfectime of the disciplinary meeting, he was considering a final written

“warning as a sanction; 3

213.2 after the termination of the disciplinary meeting the business had more

time to consider the allegations against the applicant; 33

332 Record Volume 8, page 265, line 1 — 11
334 Record Volume 6, page 179 lines 6 — 24 and page 180 line 1- 13
335 Record Volume 6, page 179 line 6 — 24 and page 180 line 1 - 13
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he considered “all of these” matters and thought about why the applicant

was treating him in this manner; 33¢

he thought about “what could have been the possible reasons, you know,
for Andre not respecting me and having disregard for my position as his

superior”; 37

having thought about it in the context of his qualifications and experience,

he concluded that “perhaps it is race”. 33

[214]Brink’s evidence on developments leading to the 16 April 2019 notice

includes “consultation with the business” .33

[215] Shanmugam did not when first the applicant bypass‘ed"h'im co‘me to the

conclusion that “perhaps it is race”. During. his cross-examination

Shanmugam’s evidence includes the following:

2151

2152

It was put to Shanmugam that at the tim"e ‘of the Congratulatory email
incident (12 July 2018), Shanmugam.ytook issue some eight or nine months
later. Shanmugam’ response'was that: “So, at the time, you know, | felt
that it was disappointing, “but | didn’t respond to it, | don’t think any

- reasonable manager would have done this if he is trying to build his

relationship™©. ..

in relation to the MOU incident of 29 August 2018, it was put to
Shanmugam that he did not take exception to that incident until March
2019. Shanmugam’s response included that “/ was ftrying to build this

relathhShip”. 341

[216]After 18 March 2019 Shanmugam considered “all of these” matters and
thoug’ht about why the applicant was treating him in this manner.3 On the

3% Record Volume 6, page 179 line 6 — 24 and page 180 line 1 - 13

337 Record Volume 6, page 168 — line 7 to page 169, line 17

338 Record Volume 6, page 168 line 7 to page 169 line 17

339 Record Volume 6, page 26, line 18

340 Record Volume 6, page 208, lines 1 -4

341 Record Volume 6, page 213, lines 10 — 12
342 Record Volume 8, page 179, lines 6 - 24 and page 180, 1 - 13
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evidence before the commissioner, considered reflection and “consultation
with the business” do not evince an improper motive and can hardly be

penalised.

[217] The Diversity and Inclusion Workshop took place on 25 March 2019, after the
electronic mail of 13 March 2019 and the 18 March 2019 meeting.

[218] On the evidence before the commissioner the fact that the electronic mail of
13 March 2019 did not include allegations of discrimination based on race
was dealt with. In the circumstances, there was no factual or other basis for
the commissioner to draw an adverse inference as contended for. There was

no “omission” which required explanation.

[219]1t is readily apparent from a reading of the arbitrati‘okn’ award that the
commissioner grappled with the evidence that‘sérved béfore him. The
commissioner's observations include the ,followyihg: "‘If understand his
argument, it is that Mr Shanmugam fabricated the race issue to bolster the
respondent’s case™. Self—evidently,ft’he commissioner was alive to the
contention that the “race-based allegatiohs‘ were contrived as an afterthought
to bolster the disciplinary chtarges”against the applicant in order to secure a

dismissal” 34

[220]11t cannot reas’ohably be contended that considered reflection and
“consultation with the business” amount to an afterthought to bolster the first

respondent’s case to secure a dismissal.

[221]0n the ;eyv‘idenc‘é that served before the commissioner, following the
disciplinaky meeting of 18 March 20189, the first respondent was not precluded
from isSuing the subsequent 16 April 2019 notice to attend the disciplinary
enqukiry. The 16 April 2019 notice records, at some length, the allegations of

misconduct.34

[222] In relation to the “race-based allegations”, so called, it is contended on behalf
of the applicant in argument that “Additionally, and in its haste to dismiss the

343 Arbitration Award, paragraph 87
344 Applicant’'s Heads of Argument, paragraph 47
345 Record Volume 2, pages 3-4
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applicant, the first respondent failed to comply with the process prescribed in

its Racial Harassment and Unfair Discrimination Policy”.34

[223] This contention is unsustainable. As noted above, in referring an alleged
unfair dismissal dispute to the CCMA and in the binding pre-arbitration
minute, the applicant does not take issue with the procedure adopted by the
first respondent. The pre-arbitration minute specifically records that the
arbitrator is required to determine whether the applicant “is guilty of the
charges against him including discriminatory conduct on the basis of

colour” 3+

[224] The first respondent does indeed have in place a number of policies including
the Racial, Harassment and Unfair Discrimination Policy "(th‘e Policy). The
Policy and at paragraph 7 records, inter alia, “The followihg complaints
process may be followed or where applicablé the business cluster’s existing
grievance procedure”. 3¢ Paragraph 8 of ithe‘ POIicy is a guideline for
managers. *° It is trite that the provisions of policies bfthis nature are a guide.
There can be no serious or sustakinable' suggestion or contention that the first
respondent did not have conberns as to possible discriminatory conduct by

the applicant.

[225] The allegations of,,miscondubt, including those related to discriminatory
conduct, are recorded in the notice of the disciplinary enquiry dated 16 April
2019.350 On the r’eco’rd_ that served before the commissioner, the applicant
knew and undéfstood the allegations of misconduct against him and had a
reasonable‘bppo’r‘[unity to prepare and to state a case in his defence. On the
record ,béforé the commissioner, the applicant did not at any material time
"contend* that the first respondent’s allegations of misconduct in relation to
discriminatory conduct are flawed for want of compliance with its internal

policies.

348 Applicant’s Heads of Argument, paragraph 47
347 Record, Volume 1, page 66, paragraph 42

348 Record, Volume 2, pages 33 - 39

348 Record, Volume 1, page 66, paragraph 42

350 Record, Volume 2, pages 1 —4
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[226] During the cross-examination of Brink, no contentions were made as to non-

compliance by the first respondent with its applicable policies.

[227]In addition, the applicant in his evidence in relation to the issue of “race” in
the allegations of misconduct does not give evidence to the effect that the
first respondent did not comply with its policies. The applicant's evidence
does include the following: “I was never aware up to that point that race was
an issue. It was never brought to my attention. So it was interesting to me

that it was added fo the term sheet.”5'
Allegation 3.3
[228]In the arbitration award the commissioner records the foHoWing:

“86. The last issue to determine regardihg k‘the
allegations of misconduct is ‘thé reason why Mr
Shanmugham was disrespebted or bypassed. |
had already fbund thatg‘the appli’ca‘r)’t disrespected
his authority over him.  Mr Shanmugham’s
evidence was that:‘hedid not know what motivated
the applic’amf. " He did some introspection and
thought that‘hje /s competent otherwise he would
not 'hav,e'been‘: appointed as the CEO. He then

_ though th’at perhaps it was his race.

87. Much reliance was placed on Ms Sebatian’s
| ‘_,ev:idence about her relationship with the applicant.
She was junior to him. She testified about her
relationship with the applicant. She could not
comment on the applicant’s relationship with Mr
Shanmugham.  The dynamics in these two
relationships were completely different. In the one

the applicant was the senior, in the other, he was

the junior and had to yield to authority. The

applicant’s evidence was that he did not disrespect

381 Transcript, page 278, lines 9 — 11



his manager. His manager though felt he was
disrespected. After reflection, he thought that the
only reason could be his race. The applicant’s
submissions are that the race allegation was an
afterthought, that the allegation is defamatory and
has no rational basis. Mr Shanmugham did not
testify that the applicant is a racist. During his

cross-examination, it was pointed out to him that he

might be mistaken in his perception. The applicanf ’
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also did not testify that. His version based,onfthe "

denial that he did not disrespect ',Mr‘

Shanmugham’s authority. The accusatio,n"is that
the applicant “... excluded, by—paséed or sidelined
Mr Shanmugham as a persoh of bolour”. This is
specifically in reference to the allegations setoutin
the second allegation . related fo
insubordination/insolencé/disréspect efc. As stated
above, the ;yappl‘icant gave no reasonable
explanation for h/s actions. If I understand his
argument, it is that Mr Shanmugam fabricated
the rac‘e issue ito bolster the respondent’s case.
He is a liar, it is submitted. Many of my findings
We)’e bésed on inference and the impressions left

| by the evidence presented. | already commented

~ above on questions posed during cross-

examination, in which the applicant's case was
shown to be that, it is Mr Shanmugham who is
wrong and that he is not a reasonable manager.
This might mean many things. The applicant
clearly portrays Mr Shanmugham as the problem.
The fact is, the applicant’s conduct impacted on Mr
Shanmugham and made him question his worth
and ability. Given my findings above about the
applicant’'s demonstrated attitude about
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transformation, inclusivity and diversity in the
workplace, coupled with the bare denial and the
fact that Mr Shanmugham’s impressions are
his valid impressions, and it must be accepted
that his impression of the pattern of behaviour
was not a knee-jerk reaction or fabrication to
somehow “get” the applicant, | hold that the
respondent’s version in this regard is accepted

as more probable.

88. | hold therefore that the commission of “the
misconduct complained of was proven.. “‘Was ‘
dismissal the appropriate sanction? | bear ln ;mind
that the applicant has throughout the proceedings
portrayed himself as the only one Who was correct.
He was given amplefbppoﬂunity to reflect yet
never conceded that somehowﬁ,he might have been
wrong. According to him, his three managers have
their own viéws,;, particularly Mr Shanmugham, as
he stated during cross-examination. He thinks that
Mr ,Shénmugham, is'was not a reasonable
rhanager;as:‘Was stated to him during his cross-
‘examination. This was repeated in the closing
-~ submissions. There is no reliable evidence that Mr
» ;Shanmugam is not a good manager. As he
testified, he was appointed in the position because
his superiors were of the opinion that he was up to
the challenge. This was not challenged. He also
stated that it was a difficult decision, especially

considering the applicant’s years of service.” 352

(emphasis added)

352 Pleadings, pages 34 — 35; Arbitration Award paragraphs 86 - 88



[229] The evidence of Shanmugam includes the following:

“When | sat back and thought about exactly what was
going on here, | was trying to search within myself, you
know, what kind, what could have been the possible
reasons, you know, for Andre not respecting me and
having disregard for my position as his superior. And |
thought about could it be because of my education, or, my
qualifications or my experience or my competence, you
know, but | went through each, you know, each of them, I

have got a University degree, Post Graduate | havvegot

two degrees, and | have got 21 years of experienbé in

financial services.

| have experience in all of those assets ybu know, under
my control, under my responsibility, private equity,
business equity, credit markets, infrastructure,
derivatives, hedge funds, you know, | have been in the
group for a long time and Nerson and Robert would not
have given me the jo‘yb‘ if they didn’t think | have the
technical competen‘c:e you know to manage these

businesses.

And,’ then | mean, the only other thing, you know, that |
¢0uld'think of was, you know, perhaps it is race. | was
: caninc'ed that Andre does not respect me because he
. doésh’t think | am able fo do it, he wasn’t ready to bring
me into discussions or even, | wasn’t expecting you know,
to be treated in this manner but | wasn’t particularly
welcomed into his business. You know, | never interacted
with his teams, he took the teams away from me and |
must tell you that this is not the Sanlam that | know. [ first

foined Sanlam in 1999.

And at the time | had an opportunity to present at the, what
do they call it, (words inaudible) chaired by the Chief

Page 128
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Actuary, Chris Swanepoel and Chris Swanepoel, | was 26
years old at the time and Chris Swanepoel was such a
gentleman and he made me feel so welcomed that he
changed the language of that meeting to English and |
have only had good experiences in Sanlam given what

they stand for, in the last 14 years.

And this is the first incidence where | have ever

experienced anything like this."3%3

229.1 The applicant’s evidence in cross-examination and in direct response to
Shanmugam’s evidence as to his conclusion that ‘berhaps it is race”

includes the following:

“ADVOCATE NORTON: Now you have heard Mr.
Shanmugam te$jtify first of all
that he experienced your
conduct towards him and we
havé éahvassed much of that

"“as being insulting in some
- _ respects, as undermining him
in other respects, and that
when he tried to work out why
you would be undermining
him and by-passing him it
couldn’t be because of his
qualifications or his
experience because he is
highly qualified and highly
experienced and because of
your propensity to go directly
to people like Robert Roux
and Neil van Rensburg who

were white men, he was left

353 Record Volume 6, page 168, line 7 to page 169 line 17
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drawing the inference that
your behaviour towards him
was driven by  racial
prejudice. Would you like to

comment on that?

RHEEDER: It wasn’t. | can’t decide for
Mr. Shanmugam what his
inference or conclusions are.

If wasn’t.”35%4

[230]Part of Sebastian’s evidence was to the effect that in herﬁas,sessment as an
employee in the Sanlam Properties team, she had an‘o“sitiv’e experience.
Sebastian’s evidence included that “we are a unit. We haiv,e mutual respect
for each other’s capabilities and what we bring to the team”.%s This part of
Sebastian’s evidence as it relates to allegation 3.1 and 3.2 has been dealt
with above. However, importantly and in relation to Shanmugam'’s evidence
and his experience with the applicant, Sebastian’s evidence under cross-

examination includes the following:

“ADVOCATE NORTON:  Miss Sebastian, Mr.
: Shanmugam testified in this
hearing that over a long

period of eight fo nine months

he experienced conduct by

Mr Rheeder towards him as

his superior as he regarded

as racially prejudiced. Now,

you have described that as a

new employee in Mr.

Rheeder’'s team, you had a

different experience and |

think you would accept,

354 Record Volume 6, page 384 lines 9 - 18
355 Record, Volume 6, page 400, lines 1 -8
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because | think you already
have, the fact that you had
this experience with Mr.
Rheeder that his conduct
towards Mr. Shanmugam

wasn't racially prejudiced.

MS MANKA SEBASTIAN: Yes, | can’t speak to that. |

can’t.”356

[231] Sebastian’s evidence includes that she could not speak to the evidence given
by Shanmugam3$’ and specifically his experience of 'th‘e» cénd,uct of the

applicant and his assessment after reflection that “perhaps i‘t:yis race”,3ss

[232] The applicant's evidence — in - chief includes the following: he had good
working relationships with his previous Iine managers “‘who were persons of
colour, he explained the reasons for “some misunderstandings etc that he
might have had™¢ and given the “explanations that [he] had for some of the
allegations” he could not see that “it could have been a question about

race’ss’,

[233] The evidence that served before the commissioner includes the applicant’s
behaviour and paﬁérn"of beha\)iour in bypassing Shanmugam. It includes the
evidence of Shanmugam as to how he experienced the applicant’s conduct
in relation to him and‘the process by which he arrived at the conclusion as to
the ‘,‘,possiblé ’rkeasons” for the applicant disregarding him as his superior.
Havi‘ng‘ thought ‘yabout it Shanmugam arrived at the conclusion “perhaps it is
race”. "iQn any reasonable assessment, Shanmugam’s evidence is
c‘konskidér’ed and discloses careful self-reflection in relation to his professional

career with the first respondent.

356 Record, Volume 6, page 403, lines 2 - 8

357 Record Volume 6, page 403, lines 1 -8

358 Record, Volume 6, page 168, line 7 to page169 line 17
%59 Record Volume 6, page 318, lines 112

360 Record Volume 6, page 318, lines 1 — 12

%1 Record Volume 6, page 318, lines 1 — 12
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[234] The evidence in relation to the applicant’s behaviour towards Shanmugam,
bypassing, disregarding and disrespecting Shanmugam (allegation 2), has
been dealt with extensively above. The commissioner's determination as to
misconduct in relation to allegation 2 is firmly established in the evidence that
served before him. In relation to Shanmugam’s conclusion that “perhaps it is
race”, the applicant’'s evidence includes that he does not understand “why
that is such™s2. Further, in cross - examination and in direct response to
Shanmugam’s evidence as to his conclusion that “perhaps it is race” and how
he arrived at that conclusion the applicant's evidence is “It wasn't. | can’t

decide for Mr Shanmugam what his inference or conclusions are, it wasn’t.”3

[235] The commissioner's characterisation that the applicant"‘sevyiden‘ce on this
score was a “bare denial’ is supported by the evidencé that‘served before
him. Similarly, the commissioner's assessment that Mr Shanmugham’s
impressions are his valid impressions and it muSt be accepted that his
impression of the pattern of behavioufWas not-a knee-jerk reaction or a
fabrication to somehow “get” the applicanf’3ﬁ4 is supported by the evidence

that served before him.

[236] It is contended on behalf of thé applibant in argument, infer alia, that the “third
respondent failed to attach appropriate weight to Sebastian’s evidence
ostensibly becaué'e she was ‘the applicant’s junior and “had to yield to his
authority™. > 1t iszurthefr contended on behalf of the applicant in argument
that the *‘mischaracteriSation of Sebatian’s evidence as well as the dismissive
attitude tdwafds the veracity of her evidence had a distorting effect on the
third fespondeht’s assessment of her credibility and his ultimate findings”.3s

[237]1t cannot reasonably be contended that the detailed evidence as to the
applicant’s conduct in relation to allegation 2 (the bypassing and disregard of

Shanmugam), as dealt with extensively above, is displaced or undone by the

%2 Record Volume 6, page 318, lines 1~ 12

363 Record Volume 6, page 384, lines 9 — 18

384 Arbitration Award, paragraph 87

%5 Applicant's heads of argument, paragraph 52
368 Applicant’s heads of argument, paragraph 53
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evidence of Sebastian as to her experience. On a reasonable assessment,
the weight of the evidence that served before the commissioner as to the
applicant’'s conduct towards Shanmugam and on eight occasions, is

compelling and is not displaced by the experience of Sebastian.

[238] The weight of the established facts in relation to allegation 2, allegation 3.1
and 3.2 as they relate to the applicant's ‘transformation obligations’,
Shanmugam’s considered reflections which led him to his conclusion
(‘perhaps it is race”) and the applicant's response to that evidence, “/t
wasn't’s7, form a proper basis the commissioner's determination that “the
respondent’s version in this regard is accepted as more probable” and that
the misconduct was proven. Such a determination does not mean or imply
that the commissioner did not accept Sebastian’s ‘crédibility or that the
commissioner was dismissive in relation to the ‘Veracit}/ of Sebastian’s
evidence. It simply and significantly means that Sebastian’s evidence as to
her experience does not displace the COmpelling we’ight of the other evidence

that served before the commissioner.

[239] There is no proper basis 'fo’r the contention advanced on behalf of the
applicant that the commi'ss,ion‘er‘"h?ischaracterised’ Sebastian’s evidence or
the contention as to a “dismissive attitude towards the veracity of her
evidence had a distorting effect on the third respondent’'s assessment of her

credibility and hIS ultimate findings. "368

[240]The commisékid’her’s analysis does not disclose a “distorting effect” as
conte“nded_okn béhalf of the applicant in argument. Rather, on a reasonable
asses's'rr'ie’nt,‘ the commissioner’s ultimate findings give effect to the
compelling weight of the evidence as to the applicant’s conduct towards
Shahmugam (allegation 2) and Shanmugam’s considered reflections as to

the reason for that conduct.

[241]1t is contended on behalf of the applicant that the evidence of Sebastian “/s

either completely ignored or dismissed”.?® This contention is not sustainable.

367 Record, Volume 6, page 384, lines 9 — 18
368 Applicant’'s heads of argument, page 53
39 Applicant's Heads of Argument, paragraph 35
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As demonstrated above, the commissioner engaged with the evidence of

Sebastian. The evidence of Sebastian was not exculpatory of the applicant.

[242]1t is further contended that “the applicant had a good relationship with both
his previous managers who happened to be persons of colour’.3® Kodisang

was the applicant’s immediate past manager.

[243] The evidence that served before the commissioner establishes that Kodisang
took disciplinary action against the applicant and issued him with a final

written warning. That written warning related to diversity and inclusion issues.

[244] The evidence that served before the commissioner includes an eiéctronic
mail exchange between the applicant and Kodisang on 15 January 201857
On 15 January 2018 the applicant had sent an eIectf‘onié mail to Roux,
copying Kodisang and Naidoo. The electronic mail ‘relates,‘ inter alia, to the
proposed establishment of “two new direct property funds namely a
Healthcare Property Fund and a Residential Property Fund”?2 Kodisang
responded to the applicant's electronic mail on the same day, 15 January

2018. Kodisang’s electronic mail records’,‘intér alia, the following:
“Andre,

| think we havé »proceéses in the Alternatives business
that need to be followed before we seek Robert’s

approval. =

Yo'u,fcan" present your proposal at next Exco for
T approvél. Post approval Nersan and | will position with

“Robert for his final approval.

Please present papers and agenda item to Terusha as

our company secretariat.””3

370 Applicant’s Heads of Argument, paragraph 58.1
371 Record Volume 2, pages 24A and 24B

372 Record Volume 2, page 24

373 Record Volume 2, page 24A
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[245]During the applicant’s evidence it was put to him in cross-examination that
Kodisang took issue with him and that the applicant had to follow processes.
The applicant claimed to be unaware that Kodisang'’s electronic mail was in
effect a form of Kodisang “admonishing” him.3"* On the evidence that served
before the commissioner, the applicant had sent an electronic mail directly to
Roux, copying Kodisang, in relation to significant business matters (the
establishment of two new direct property funds). Kodisang’s electronic mail
in response draws the applicant’s attention to “processes in the Alternatives
business that need to be followed before we seek Robert’s approval” and
specifically records that after approval of the proposal at the Ie\/él‘ of the
Alternatives business, Naidoo and Kodisang “will position With Robert for his

final approval”.

[246]0n a plain reading Kodisang did indeed take i's’sueﬂwithsthe applicant not
following processes in the Alternatives business and approaching Roux
directly with a significant business proposal. In pointbf fact, Kodisang records
that he and Naidoo (not the applicant) would ‘position’ the proposal with Roux
after approval at the level of the Alterhétivkes business. On the evidence
before the commissioner, fhe applicant had disregarded “processes” and

bypassed Kodisang. ‘

[247]lt is contended ,koyh'behal‘f of the applicant that “Any reliance placed on the
singular inciden"t with h’is‘ previous manager, Ben Kodisang, is misplaced and
unreasonable‘;;"”ﬁ, ,Theré is no factual or other basis for the contention that the
commissiohér relied on the “singular” incident. As noted above, the
commissidn‘er‘ made no finding or determination that the applicant should
have khown to copy his manager into every email. The 15 January 2018
incident demonstrates that in relation to a significant business matter (the
proposed establishment of two new funds) the applicant had gone directly to
Roux, bypassing Kodisang. The arbitration award does not, on a reasonable
assessment, reflect any reliance on a “singular incident” (January 2018) in

relation to a determination that the applicant had bypassed Shanmugam.

374 Record Volume 6, page 343, lines 12 — 18
375 Applicant's Heads of Argument, paragraph 68
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Further, and in relation to allegation 3.3 the arbitration award does not reflect
any reliance on a “singular incident” or “discord between the applicant and

Kodisang”.

[248] The applicant’'s assessment that he had a good working relationship with his
previous managers who were “persons of colour’, does not displace the
compelling weight of the applicant’s conduct in bypassing and disregarding
Shanmugam “as a person of colour’ or the weight of the evidence on which
the commissioner based his determination that the applicant's “behaviour did
not demonstrate a commitment fto transformation and divérsity,that his
employer was asking from him™¢ and that the applicant;“‘did not display an
attitude that he was serious about transformation and diverSity issues within

Sanlam” .37
[249]1t is further contended on behalf of the applicant that:

“It had to concede that in the year‘sin‘c‘ethe applicant’s

dismissal:

59.1. There was ‘very“'little change in diversity in

relation to P[opcé,'

59.2. Shanmugam Was still an attendee of Propco and
nbt a h?embe'r,‘ and 59.3. Thando Seshuba, a

s Black African male who was appointed to the
:"ép’plicant’s position was not a member of

- Propco.

- 60. The only plausible inference is that the applicant
| was not the hurdle to transformation. The first
respondent’s efforts to drive transformation were
largely unsuccessful despite the applicant’s

absence from the workplace. 78

376 Arbitration Award, paragraph 84
377 Arbitration Award, paragraph 85
378 Applicant's Heads of Argument, paragraphs 59 and 60
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[250] These contentions on behalf of the applicant do not displace the evidence
that served before the commissioner. The issue is not whether the applicant
was a hurdle to the first respondent’s transformation efforts. Rather, one of
the first respondent’s principal concerns was whether the applicant had
complied with the transformation obligations as a senior manager. In the
commissioner’s determination the applicant did not. It might well be the case
that the first respondent has ongoing concerns or issues that need to be
addressed. That would hardly be unusual. However, that does not displace
the commissioner’s findings that the allegations of misconduct against the

applicant have been proven.

[251] The commissioner did not simply disregard the applicant"sy version. The
commissioner found, in his own words, “/ hold that the respondent’s version
in this regard is accepted as the more probable”.>™ It is indeed the
commissioner's duty to consider the ‘evidence before him and, where
necessary, to decide which version is more prObablé. The commissioner did

precisely that.

[252] The commissioner, as is reco‘rded‘;by him, drew inferences from the evidence
before him. As demonstréted’abovek, those inferences are properly supported
by the evidence that:served:‘ before the arbitration proceedings. It cannot
reasonably be cohtended that the commissioner’s inferences and his findings
are untethered from the evidence that served before the arbitration

proceedin‘gsy.,f G

[253]Furthér,‘ it cannot reasonably be contended that the weight of the evidence
~and the .yé’stéblished facts relation to allegation 3, as dealt with extensively
and analysed above, can be undone or disturbed by observations as to
Céhdbur or demeanour of the withesses who gave that evidence as captured

in the transcript that served before the commissioner. An observation, for
example, as to the applicant's candour or demeanour would not undo the
established facts that arise from his own evidence. This applies with equal

force to the evidence Sebastian. In addition, the weight of the established

379 Arbitration Award, paragraph 87
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facts is not diminished by an absence of the commissioner observing the

witnesses personally and taking a view as to their candour and demeanour.

[254]In relation to allegation 3 there can be no serious or sustainable contention
that the commissioner’s reasoning and findings are “entirely disconnected

with the evidence, unsupported by any evidence and involves speculation’

as contemplated in Securitas.’®°

[255]Further, as alluded to above, the broader context was the applicant’s
‘transformation obligations’.®t  The commissioner’s ﬁndings‘ must be
assessed in context, “on the totality of the evidence not on a fragmented
piece meal analysis.” %2 On a proper assessment, thek COmmissioner’s
reasoning and determination in relation to allegation 3 aré “gryounded in and
supported by the evidence that served before him. The commissioner’s
reasoning and findings do not disclose misconduct in relation to his duties as
a commissioner, gross irregularity in the conduct of the proceedings or that

the commissioner exceeded his powers
Dismissal as appropriate sanction

[256]In relation to the Wood transéctibh it is contended, inter alia, on behalf of the
applicant that “The investiga'tors found the applicant to be honest in his
dealings and recommen:ded th:at he be given a final written warning and that
the first respondent consider amending its policies to include a rule covering

this scenario.”®s.

[257]The forensic repbrt itself concludes that it does not agree with the applicant’s
! conteh;tiojhk that “declaring his interest and actions should have been

| nsufﬁcient. We are of the opinion that he should have asked his manager, Mr.
Shahmugam, permission before proceeding with the salvaging of the

380 Securitas Specialised Services (Pty) Ltd v Commission for Conciliation, Mediation & Arbitration
& Others (2021) 42 1LJ 1071 (LAC)

381 Record Volume 2, page 3

382 Gold Fields Mining SA (Pty) Ltd (Kloof Gold Mining) v CCMA and Others [2014] 1 BLLR 20
(LAC) and at paragraph 21

383 Applicant’s Heads of Argument, paragraph 74
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wood.”84 The first respondent decided to take disciplinary against the
applicant in relation to the Wood transaction. It cannot seriously be contended
that the first respondent as employer was bound by “recommendations” of
the forensic investigation. As is dealt with extensively above, on the evidence
that served before the commissioner, the applicant’s serious misconduct in

relation to the Wood transaction is firmly established.

[258]1t is further contended on behalf of the applicant that “an important
consideration was that the applicant had not previously committed a similar
transgression and that he was transparent in his conduct. Thére; was no
evidence of personal gain at the expense of the first respondent or préjudice
fo the first respondent” and “there is no further evidenbe introduced in the
amplified charge sheet that would warrant a dismissal on this charge or which
suggests that the employment relationship had broken down as a result”.s

These contentions are not sustainable.

[259] The evidence that served before the commissioner included that of Roux: the
value of the wood is not the principal concern, the first respondent deals with
“client's money and therefore utmost care in the way that you do it and the
way you handle conflict.?s The applicant under cross-examination accepted
that:

259.1  he knew that in his 'posiyt‘iidh, managing property, conflicts of interest would

arise 387;

259.2 the first réspohdent needed to trust him to make the right judgment calls

when conflicts of interest arose s;

384 Record, Volume2, page 89, paragraph 5.2

385 Applicant’'s Heads of Argument, paragraphs 75 and 76
386 Record Volume 6, page 29, lines 1 -7 and lines 27 - 29
387 Record Volume 6, page 324, lines 10 - 11

388 Record Volume 6, page 325, lines 1 - 10



Page 140

259.3 whenever he is attending to the first respondent’s business and an
opportunity arises to obtain a personal benefit that is a potential conflict of

interest s,

259.4 the first respondent has an interest in not having its employees acquiring
benefits from situations in which they are acting on behalf of the first

respondent 3,

259.5 when in doubt an employee has to disclose a circumstance involving a

potential conflict of interest to the first respondent s,

[260]As noted above, the evidence that served before the commissioner
establishes that the applicant is a senior managerial emp:loyee of the first
respondent. In the ordinary course of his duties the applicant is required to
avoid a conflict of interest. When a potential conﬂictk df;inte‘re‘st does arise the
applicant is required to put the interests of the employer first. The applicant
knew of a conflict of interest in relation to the Wood transaction. The applicant
was required to inform Shanmugam, his direct superior, of the proposed
transaction and to seek his prior permissikon.;The applicant did not do so and
only informed Shanmugam after the Wood transaction and some three
months later. The breach o‘fk‘the' applicant’s obligations to the first respondent
as his employer in relation to th"‘e Wood transaction is firmly established in the

evidence.

[261]On thefev'id’ence“:thaf served before the commissioner, the applicant’s
established “misconduct in relation to the Wood transaction is serious
miscbnduc’t’. The applicant as a senior managerial employee in the financial
~iservices industry was obliged to avoid conflicts of interest and the first
respondent as his employer needs to trust that the applicant would make the
right judgment calls when conflicts of interest arise. The applicant as a senior

managerial employee did not put the interests of the employer first.

38% Record Volume 6, page 325, lines 11 -12
3% Record Volume 6, page 325, lines 19 - 21
391 Record Volume 6, page 328, lines 14 - 22
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[262]During the course of the arbitration proceedings the applicant had an
opportunity to reflect on his conduct and to consider his position in relation to
the Wood transaction. Notwithstanding being given such an opportunity, the
applicant was steadfast in his stance that he did not do anything wrong. The
fact of applicant’s serious misconduct is compounded by his steadfast refusal
to acknowledge any wrongdoing. This, properly put, must impact the

employment relationship between the applicant and the first respondent.
[263]In the arbitration award the commissioner also records the following

[90] Given the pattern of behavior that points*fo
undermining Mr Shanmugham’s authority, that
could ultimately impact on the operations :‘a‘n,d
which gave the impression of ierOmpatib‘ility,
though this is not a reason for dismiSsaI, and also
given the fact that the applicant | éteadfastly
refused to concede fo even the smallest act of
wrongdoing, | hold that the decision to dismiss
was a fair decisibn. The applicant was then and at
the time of subrhitting ‘th"‘e" closing submissions, not
willing to concéde any wrongdoing or tender any
apOIbgy. It cannot be that these four senior

; employees would testify for the respondent were
| éll.wrbng and that only the applicant was right.
- _The applicant’s conduct caused a breakdown in

S the employment relationship, to the extent that it
could not reasonably be expected of the
respondent to have continued with the

employment relationship. "2

[264]lt is contended on behalf of the applicant that: “The third respondent's finding
that the employment relationship had broken down was largely based on the
applicant's alleged lack of remorse. This finding is not consistent with the

applicant's evidence that he would have amended his conduct if Shanmugam

392 Arbitration Award, paragraph 90
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had expressed his concerns. There was simply no way that the applicant
could have known of Shanmugam’s subjective opinions and inferences.”

These contentions are unsustainable.

[265] The contention as to “the applicant's evidence that he would have amended
his conduct if Shanmugam had expressed his concerns” has been dealt with
extensively above. The applicant’s evidence that served before the
commissioner does not include any factual matter which indicates that he
would have conducted himself differently. The issue of proper reflection
when dealing with the detail of his conduct formed no part of the applicant’s
evidence. A contention in argument “that he would have‘:;amended his

conduct” is no substitute for genuine reflection.

[266]Importantly, on the evidence that served before the commissioner the
applicant was afforded an opportunity to reflect on his conduct. This
opportunity was offered to him also in relation to allegation 2. In this regard

the applicant’s evidence under cross-examination includes the following:

“ADVOCATE NORTON:  Mr Rheéder, would it be fair to
L say that in all of these issues
after a long time, a long
opportunity to reflect on all of
these aspects of your
conduct over the six-to-eight
month period, you simply
don’t see anything wrong with
anything that you did?

k. " MR RHEEDER: My interactions with Mervyn
| on an eight-month period was
probably 1000 interactions.

There was a lot of what has

happened here, what is going

to happen here, much more

393 Applicant's Heads of Argument, paragraph 78
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mails than you see here.
Here is an abstract of a
couple of mails that | think
have given you sufficient
information to realise that this
is normal, this is, there is
nothing wrong with this and to
choose three or four of them
and say that they are
disobedient, insolent, I think
what about the other 1000
that was there. Why wasn't
that put on the table.

ADVOCATE NORTON:  But Mr Rheeder I don't think
y,oL') are - answering my
question. It is, is it fair to say
thafk:afteyr reflecting on all of

" these issues, you still think
that nothing was wrong in any
of your conduct during this

period?
MR RHEEDER: Exactly.” 3%

[267] The applicant hady an opportunity to reflect on his conduct and persisted that
~he did‘n‘(v)c"chi‘hg wrong. The passage of evidence referred to above is in the

- applicant’s cross-examination. By that stage in the arbitration proceedings
thé applicant had a full appreciation of the first respondent’s serious concerns

with his conduct. He had heard the evidence of Roux, Naidoo and
Shanmugam in relation to allegation 2. Even then, on the record that served
before the commissioner, the applicant had no pause for thought and
persisted with his view that he did nothing wrong and did so in what appears

to be rather emphatic terms, “Exactly”. The record that served before the

394 Record Volume 6, page 375, lines 10 - 22
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commissioner reveals no reflection on the part of the applicant and no hint
that with the benefit of hindsight, he might have done things differently or

approached matters differently.

[268] 1t is contended on behalf of the applicant that in disciplinary proceedings “an
employee’s insistence on their innocence or their right to defend themselves
does not constitute insubordination or justify dismissal™9. It is trite that in
disciplinary and arbitration proceedings the rights of employees include
stating a case in their defence, maintaining their innocence and challenging
the allegations against them. It is the facts that served before the
commissioner which ultimately led him to conclude that t‘he‘:miscon‘duct in
relation to the Wood transaction, allegation 2 and allegation 3 was proven.
The contention that there was an “absence of credible evidenbe from the first
respondent™¢ is simply not sustainable. The weight of tkhei established facts
does indeed constitute a proper basis for the commissioner to conclude that
the allegations of misconduct, including ixnsubordin'a‘tion, were proven,. It is
the weight of the evidence and not the applicant's “insistence on their
innocence or their right to defend themselves” which establishes the
applicant’'s serious misconduct as contemplated in the notice dated 16 April
2019.

[269] The effect of appli‘cant’s “persiétent failure to acknowledge wrongdoing is a
discrete inqkuir’y whichfin appropriate circumstances would impact the
employmeht Vr,elat:i‘on‘ship. The contention in argument advanced on behalf of
the ap‘plicé‘h‘t thatyithe commissioner misdirected himself “on the facts and the
law in irélétion‘tc alleged lack of remorse which in turn, led to an unreasonable
finding : that the applicant caused the breakdown in the employment

relationship™?’ is unsustainable

[270]On the record that served before the commissioner, at no material or relevant
time does the applicant acknowledge any wrongdoing on his part. That lack

of reflection and remorse persisted in by the applicant does necessarily

395 Applicant’s Heads of Argument, paragraph 79
3% Applicant's Heads of Argument, paragraph 80
397 Applicant’s Heads of Argument, paragraph 81



Page 145

impact the employment relationship adversely and in the context of his
established serious misconduct, does constitute an insurmountable hurdle to

his continued employment by the first respondent.

[271]In the matter of De Beers Consolidated Mines Ltd v CCMA & Others [2000]
9 BLLR 995 (LAC) the Court at paragraph 22 held that:

“...Long service does not lessen the gravity of the
misconduct or serve to avoid the appropriate sanction for it.

Long service is not mitigatory as such. Mitigation as that term
is understood in the criminal law, has no place in employment
law. Dismissal is not an expression of moral outrage: much
less is it an act of vengeance. It is, or should be, a sensible
operational response to risk management in the pan‘/cular
enterprise. ™% :

[272] Further, in De Beers it was held that:

“It would in my view be difficult for an employer to re-employ
an employee who had shown no remorse. Acknowledgement
of wrong-doing is the first step to rehabilitation. In the
absence of a recommitment to.the employer's workplace
values, an employee cannot hope to re-establish the trust
which he himself has broken. 3%

[273]In Theewaterskloef Mdnicipelity v SALGBC (Western Cape Division) &
Others [2010] 11 BLLR;1216 (LC), the Court noted that whilst item 3 (2) of
the Code of _Goed‘ Practice: Dismissal, contained at Schedule 8 of the LRA
endorsed Vt‘h'e,cqn‘Cept of corrective discipline:

“...progressive discipline is premised on a corrective purpose
and outcome. If no correction is likely to be obtained or if the
‘employment relationship is in any event irretrievably broken
down, the scope of graduated discipline will likewise fall
away. ™00

[274] The Court in Theewaterskloof found in this instance that because the

employee had:

398 [2000] 9 BLLR 995 (LAC) at [22].
399 [2000] 9 BLLR 995 (LAC) at [25].
400 [2010] 11 BLLR 1216 (LC) at [17] - [19]
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“elected to hold himself on a confrontational course [t] here
can be very little room for the notion of corrective discipline
in this situation. Where an employee refuses to demonstrate
any acceptance of wrongdoing, indicates no degree
whatsoever of remorse, makes no move to correct what he
has done, stands firm with an attitude of opposition fowards
his employer, then such employee through his own conduct
undercuts the applicability of corrective or progressive
discipline.”01
[275] The commissioner's determination that the first respondent could not
reasonably be required to continue with the employment relationship and that

the dismissal was fair is consistent with the principles of our,law
[276] Arbitration awards are final and binding and not subject to appéal.4°2

[277] The commissioner did not misconceive the nature of thé ‘enqu‘iry, nor did he
arrive at an unreasonable result.*®® The commiss’iyoner had regard to the
material facts before him.4%4 The review test is not whether on analysis
another perspective is plausible and re‘asonyable, rather the review test as
restated in Makuleni is that the award “has to be so egregious” that no

reasonable person could have reached the result.405

[278]On a ‘fair reading of the ‘a'Ward,‘ the commissioner's conclusions are
supported by the body of ‘Jevidence that served before the arbitration
proceedings.4%® An assessment or ‘fair reading’ of the commissioner’s award
against the backdrop of the evidence that served before him, as
contemplated in Méklileni, does not yield the result that the commissioner’s

conclusions-are ‘untenable’.

40112010] 11 BLLR 1216 (LC) at [20]
402 Section 143(1) of the LRA

403 Herholdt v Nedbank Ltd (Congress of South African Trade Unions as amicus curiae) [2013] 11
BLLR 1074 (SCA)

404 Nyathikazi v Public Health & Social Development Sectoral Bargaining Council & others (2021)
42 1LJ 1686 (LAC)

405 Makuleni v Standard Bank of SA (Pty) Ltd & others (2023) 44 ILJ 1005 (LAC)
406 [pid, 405
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1. The application is dismissed.

2. There is no order as to costs.
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