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Summary:

. Applicaﬁt was employed by First Respondent (“Santam”). In terms of the then-
.'.:"-1a:pplica_bzlle COVID protocols, in order to be allowed to enter the workplace
Slélntalzn’s vaccination policy required employees to either be vaccinated,
alternatively provide regular negative PCR Covid tests should they opt not to be

vaccinated.

Applicant elected not to be vaccinated and provided regular negative PCR tests
until 14 April 2022 when she failed to submit a negative PCR test and failed to



attend work the next day, for which she was issued with a written warning valid

for 6 months.

Applicant thereafter complied with the requirement to submit a negative PCR
teét until 6 June 2022, when she again failed to do so and failed to report for
duty for the period between 7 and 14 June 2022. On 17 June 2022 Applicant
received a final written warning valid for 12 months for hot providing a negatwe
PCR test, failing to report for duty from 7 to 14 June 2022, and fallmg to attend
her disciplinary hearing on 15 June 2022. ' '

Applicant remained absent from work and on 8 July 2022 shé"w_gsﬂ'iéégued With a
notice to attend a disciplinary enquiry in terms of which she was foquired to
answer allegations of misconduct. Subsequent to 'a--.h_oéring_,_.Abplicant was
found guilty and dismissed for misconduct (groéé insub.ordinot.ion in refusing

to follow a direct instruction to return to work) and Ed:i_sho:r;'e'.«:.’cy.

In an opposed application for the review'and setﬁng aside of the Arbitration
Award issued by the Third Respo_pdent in which he found that the dismissal of

the Applicant was fair, Applicant"rais_;e__d three grounds for review:

Firstly, the Commissioner ”'r'r'tisoonceived the nature of the enquiry and
committed a materlal error of law by dealing with the matter on the basis of

misconduct as opposed to one of lncapaclty,

Second, even:if t'h'e_Con}_[nissioner were correct in dealing with the matter as
one of rh'ioco_hddog he failed to properly apply the law as it pertains to
misc_o_n_duct é_i_n_ce__Appiicant’s failure to submit a negative PCR test was neither

wilfulﬁno'r '.'del_ii;é'féte, but caused by her inability to afford the cost thereof; and

:-'-"-:___Thlrdly, ‘the Commissioner failed to properly apply the law concerning
dlshonesty, since the allegations made by Applicant were made on the basis of
what she genuinely perceived to be unfair treatment by Santam and in the

absence of any intention to deceive.

As to the first ground of review, Applicant failed to provide any convincing

evidence to justify her grounds for electing not to receive the vaccination.



Having opted to provide regular PCR tests at her own expense, her subsequent
financial incapacity did not amount to a disability or incapacity as envisaged in
the COVID protocols, and the Commissioner was correct in characterising the
dispute as one of misconduct. Accordingly, there had been no material error of

law and the first ground of review had to fail.

As to the second ground of review, it was common cause that the Applicant was
aware of the vaccination policy and did not dispute its lawfulness, apﬁlicabi!ii;y,
or reasonableness. The evidence established that she had in -3:f:é6t"complié'd
therewith for a substantial period. Applicant refused to be vacc;nated on
religious grounds but did not provide any convincing e\ndence to justify this
position. That Applicant subsequently became unable to’ pay for FfCR fests was
regrettable, but in the circumstances of the case'ééﬁlzd -_nbf'-be'ihterpreted as
some form of incapacity or disability. Applicant d[d not pré_Sent herself for duty
in the period between 17 and 28 June 202_2:,::'Iéédiri§to-thé conclusion that her
conduct was both wilful and persistent, anigunting to a serious challenge to the
employer’s authority. Accordingly, the "C’omm'i'ésioner’s conclusion that
Applicant had knowingly failed to corhply with a valid or reasonable instruction
to return to work, amounting to gross msubordmatlon could not be faulted, and
was one which a reasonab!e ._c__:l__ecls__lon -maker could have reached on the

evidence available. Ac:cgl)'tdi_ngly, tﬁe second ground of review had to fail.

As to the third gréund of f_é_view, Applicant’s referral of an unfair labour dispute
o the CCMA" 'mgdé ‘se_rig_ug allegations of favouritism, inconsistent application
of the \"facciﬁ.e' "'poliby, unequal treatment of employees in general,
dlscrtmmatlon raclal discrimination, unfair treatment and abusive workplace

practlces

:' '-.:Applicaﬁ't was unable to substantiate any these allegations in evidence, and the
ohly;__cénciusion which could be drawn from the available evidence was that the
allegations were made with no other purpose than to achieve the desired
outcome of success in her unfair labour practice dispute as against the
employer. In the premises, the Commissioner could not be faulted for finding
that Applicant had been dishonest. Accordingly the third ground of review had
to fail.



The application for review was dismissed with no order as to costs.

JUDGMENT

ABRAHAMS, AJ

Introduction

[1]

This is an opposed application for the review and setting aside_.g_f an Arbitration
Award (the Award) issued by the Third Respondent (the Commissioner) on 18
October 2023 in which he found that the dismi_s'é'é! of ’che__ AppliCént was fair.

Background

[2]

[3]

Applicant was employed by First Re’sponden{ (Santam) in the capacity of
Service Consultant as from 1.May 2014...:Her”r'o!e required her, together with
another Service Consultan_’t_','to, fﬁ'ter alia, assist Relationship Managers with
their service duties, an's:wer:.'t'el;ép.ho:r:\:é' Calls, prepare broker packs, and deal

with walk-in clients.

With the advent of COVID-19 in 2020 and the resulting hard lockdown,
Santam’'s efn_ployees Ey_vere initially required o work from home. As the COVID-

19__pé'r:i'o'f:_i_“_;(__:or'i'tinu_ed,'"";the Applicant was required to return to the office every

altéfnate':'{l&eé_k_. The office operated on a reduced staff complement who were

 rotated weekly.

ééﬁmam then issued an instruction to all office-bound employees, informing

____thém that, as from 1 March 2022, they would all be required to return

-:’permanenﬂy to the office. The Applicant was one of these office-bound

employees. Santam had a vaccination policy which required employees to
either be vaccinated, alternatively to provide regular negative PCR Covid tests,

should they opt not to be vaccinated.



[5]

[6]

[7]

[8]

0]

The Applicant elected not to be vaccinated and opted to provide Santam with
regular negative PCR tests, which she duly did during March and April 2022.
Applicant had in the meantime applied to be exempted from the provisions of

the vaccination policy, which application was rejected.

On 14 April 2022 the Applicant failed to submit a negative PCR test, and did
not attend work on 15 April 2022, for which she was issued with'“a written
warning valid for six months’. Upon receipt of the written warnin'g' the Applica'nt
requested her immediate supervisor to afford her the opportumty to either waork
from home, alternatively to revert to the rotational baS|s Wthh Santam had
employed during the early months of the COVID-'iQ pa_ndemic._; This request

was declined on the basis of the operational needs of the office.

Applicant thereafter complied with the requirefhent to submit a negative PCR
test until 6 June 2022, when she agaln failed to do so. The Applicant did not
report for duty from 7 to 14 June 2022, nor did She attend a disciplinary hearing
on 15 June 2022, R

Accordingly, on 17 June 2.6'22;:":'fhé.App|icant received a final written warning
valid for 12 months for nd’t"prO\}'iding a negative PCR test, for failing to report
for duty from 7 to. 14 June 2022 and for failing to attend her disciplinary hearing
on 15 June 2022 2

It must be noted that, 6n 24 June 2022, Santam issued a notice fo its employees

Whlch mdmated that the submission of a negative PCR test would no longer be

A req uwement

H_owever, it appears that the Applicant continued to remain absent until at least

28 June 2022, and on 8 July 2022 the Applicant was issued with a notice to

T attend a disciplinary enquiry in terms of which she was required to answer the

following allegations of misconduct:

1 Record of Proceedings (‘R') p 443
2R p 442



[11]

[12]

(a}  Gross insubordination in that from 6 to 28 June 2022 you have been
grossly insubordinate when you refused to follow direct instructions to

return to work;
(b} Absent from work without authorisation from 6 to 28 June 2022; and

{c) Dishonesty in that you provided false and defamatory information about
Santam and its employees on your CCMA referral form for ECEL 1367-
22.%

Applicant pleaded not guilty to these allegations, but was, s_u_béeq_uent to a
hearing, found guilty of the charges against her and d';is'm_i_ssed with effect from
30 August 2022. Co

The Applicant then referred an unfair di_smissél dispute to the Commission for
Conciliation, Mediation and Arbitration (CCMA) which culminated in the Award
presently under review. |

The award

[13]

(4] 5:;:_:-;-

The Commissioner, cﬁnsi_d_e_r_e'd the charges and held that the first two charges
depended on the safﬁg factual basis and would therefore be considered as one
charge, i.e g:ro§s in§gbordination in refusing to obey an instruction to return to

wof’k,_al_t_e_fn'ati:\{e“iy being absent from work without authorisation.

F.Urthe_rrhor_é:; the Commissioner held that the charge of gross insubordination

'fg_r-fh'e' period between 6 June and 16 June 2022 was res judicata, insofar as a

o

final written warning had been issued in this regard on 17 June 2022.5

The Commissioner proceeded to consider the Applicant’'s reasons for not
submitting any negative PCR tests for the pericd between 17 and 28 June 2022,
namely that she could not afford the tests (which, it is common cause, cost

R150.00 each), and rejected them®, finding that the Applicant had knowingly

3R p 30

5

¢ Pleadings ('P") pp 20 — 21, Award par 18 - 22
5P p21, Award par 23 - 26

6P p27

— 28, Award par 56 - 68



failed to comply with a valid and reasonable instruction to return to work and

was therefore guilty of gross insubordination.”

[18] The Commissioner proceeded to consider the charge of dishonesty _ah’d found
that the employee had supplied false and defamatory information in her referral

to the CCMA, thereby bringing the name of her employer into _disrep_gt_e._g__

[17]  Accordingly, the Commissioner concluded that Applicant’s lack_df remorse (in
making false and defamatory statements about her employer 'efven.after they
were proved to be untrue), persistence in pedd_lihé false informafion and failure
to return to work after 17 June 2022 justified her dismissal, and that the

continued employment relationship had been rendered intolerable.?

The review application

[18] The primary issue fo b_é”. defc_érmined in this review is whether the
Commissioner committed a"reﬁi‘éwéﬁzle' irregularity when he determined that
‘the dismissal of Ms Auréifa _Séh?ora Richards by Santam Ltd on 31 August
2023 is fair and.Ms Auceﬁa Semora Richards is not entitled to any relief’.™

[19] Ultimately, .t.he Court__:must ascertain “whether the Arbitrator considered the
principal "_'i_s_sa'é before him/her, evaluated the facts presented at the hearing,
and came to :g conclusion that is reasonable”.'? Put differently: “a result will

“only bé"unrea:éonable if it is one that a reasonable arbitrator could not reach on

'?ff.-th'é ‘material that was before the arbitrator”.1®

| "-[2__0] The Applicant has raised various grounds for review, which may conveniently

" be summarized as follows:

7P p 29, Award par 66 - 67

8P p31, Award par 74 - 76

9P p32-33 Award par 78 - 82

10 See; Head of Department of Education v Mofokeng and Others (2015) 36 1LJ 2802 (LAC) at para 30.
See also Herholdt v Nedbank Ltd (Congress of SA Trade Unions as amicus ctirias) (2013) 34 ILJ 2795
(SCA) at para 25; Goldfields Mining SA (Pty) Ltd (Kioof Gold Mine) v Commissioner for Conciliation,
Mediation and Arbitration and Others (2014) 35 ILJ 943 (LAC) at paras 16 to 18.

1P p 34, Award par 84

12 Goldfields Mining (id fn 10} at para 16.

13 Herholdt {id fn 10} at para 25. See also Sidumo and another v Rustenburg Platinum Mines and others
2008 (2} SA 24 (CC) at para 110.



20.1. Firstly, the Commissioner misconceived the nature of the enquiry and
committed a material error of law by dealing with the matter on the basis

of misconduct as opposed to one of incapacity;

20.2. Second, even if the Commissioner were correct in dealing with the
matter as one of misconduct, he failed to properly apply the law as it
pertains to misconduct since Applicant’s failure to submit a neg__a_tiv'é PCR
test was neither wilful nor deliberate, but caused by her in'._:l__biiity to éﬁord

the cost thereof; and

20.3. Thirdly, the Commissioner failed to properly apply the Ié?\:fd:._conceming
dishonesty, since the allegations made by Applicant were made on the
basis of what she genuinely perceived to be 'unfaifi'tre_atmént by Santam

and in the absence of any intention to deceive.

[21] In regard to the first ground of review,.' 'App.licaﬁt’s arg'Liment is based on the

following line of reasoning:

21.1. Santam’s vaccination 'pi')"lidy required employees to either be vaccinated,
alternatively to p_r_ov'id_e_ _rei;.jtilar negative PCR COVID-19 tests, should
they opt not to be vaccinated;

21.2. Applicant declined to be vaccinated on the basis of her religious beliefs

as a'Christiahjé:_

21._3;“:"':Aﬁ:p__ligé'rit'-theféfore complied with the vaccination policy by providing

rég'ulaf;:PCR tests until she could no longer afford to do so;

':'-21_..::4}5:’? 'App.'i.icant’s financial incapacity therefore resulted in her effectively being

rendered incapable of complying with the vaccination policy;

21.5. The matter should therefore have been dealt with on the basis of

incapacity rather than misconduct.

Analysis of the law




[22]

[23]

[24]

[25] .

. [26]

The Code of Good Practice: Managing Exposure to SARS-COV-2 in the
Workplace, 2022 (“the Covid Code”) provided, inter alia, that “if an employee
refuses to be vaccinated, the employer must... take steps fo reasonably
accommodate the employee in a position that does not require the employee
to vaccinated".® o

‘Reasonable accommodation’ is defined in the Covid Code as any modff:catton
or adjustment fo a job or to the working environment that wilf ah’ow an empfoyee
who fails or refuses to be vaccinated to remain in emp__foyment and incorporates
the relevant portions of the Code of Good Practice on -Employrﬁent of People
with Disabilities published in terms of the Emp!oyment Equn‘y Act, 1999 (Act 97
of 1999)".16

| was referred in argument to the Code of Good Practice on Employment of
People with Disabilities'” as somehow b'éing appiicable to this matter. However,
as “people who have a Iong-term or-recurring physical, mental, intellectual or
sensory impairment thch, “in interaction with various barriers, may
substantially fimit the_fr prospé'c_ts of entry info, or advancement in, employment”,
to the extent-‘-th'é'{:l' am 'invited to consider Applicant’s inability to pay for PCR
tests as resuitlng in some form of disability as_defined, 1 must respectfully
declme

Cruc:ial!y, the Iawfulness and applicability of Santam’s vaccination policy was

'i_not in. dlspute between the parties.

A’nnexure C to Santam's vaccination policy incorporated similar provisions to

_th’dse quoted from the Covid Code above'®, although it is noted that the

vaccination policy refers to an employee who “refuses to be vaccinated on any
constitutional or medical grounds”. That such constitutional or medical grounds

must be valid is an inescapable adjunct to the above.

4 Published in GN 46043, 15 February 2022

15 Code of Good Practice: Managing Exposure to SARS-COV-2 in the Workplace, 2022, Clause 12(4)
18 jbid, Clause 3(1)

17 Published in GG 39383 on 9 November 2015

18 Act 55 of 1988

2R p 414, par 5(2) and 5(3)
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[27] The right to freedom of religion, thought, and belief is enshrined in our
Constitution?®. However, in order to invoke this right it is incumbent on the
employee to establish a clear basis upon which they rely on the right and to

demonstrate how vaccination would infringe this right.

[28] Clearly, if an employee’s religion proscribes vaccination, then a méhdatory
vaccination policy would infringe this right; however, the empley':ee' is required
to prove that he sincerely subscribes to a particular religion ehd .tha:t_-the religion
forpids vaccination. in the absence of such evidence, the objec_;t_ieh to taking the

vaccination based on Constitutional grounds cannot be_.sus.’caine_d.21

[29] There is no evidence to doubt the sincerity of:_ﬁie Applipahf‘é 'r:eligious beliefs;
however, she failed to provide any convincing ei/i_dence to'justify the proposition

that Christianity forbids vaccination.

[30] An objection to taking the ve__c__c_inat';on:'that__-iacks substantiation or relies on

conspiracy theories is unlik_eij'/ to b'e found valid.??

[31] In Mulderij v Goldrush Group23 the employee refused to be vaccinated on
religious grounds. The Comm;ssmner found that she had incapacitated herself,

and that her;dlsmlssal for l_npapaC|ty was therefore fair.

[32] The Commlssmner quoted a memorandum from the Deputy Judge-President

) Sutheria_nd, Ql__‘;_ the issue of vaccinations in the workplace:

"'The: .proper question is whether or not an individual is sufficiently civic minded
to appreciate that a duty of care is owed to colleagues and others with whom
contact is made to safeguard them from harm. If one wishes to be an active
member of a community then the incontrovertible legitimate interest of the

community must trump the preferences of the individual.’*

20 The Constitution of the Republic of South Africa, 1996.

21 gee: Kok v Ndaka Security and Services (2022) 43 ILJ 858 (CCMA).

22 See: Dreyden v Duncan Korabie Attorneys (2022) 43 1LJ 1405 (CCMA) at paras 80 and 85.
23 (2022) 43 ILJ 671 (CCMA)

24 See Dreyden (id fn 22) at para 32.




[33]

[34]

[39]

[36]

[37]

o [38]

1

It would therefore seem that, even if the Commissioner had freated the matter
as one of incapacity, in the circumstances of this case a dismissal for incapacity

would have been justified.

Be that as it may, in the present matter the Commissioner was correct in finding
that the Applicant was not dismissed for refusing to vaccinate.?® The Applicant's
subsequent financial incapacity did not amount to a disability or inca:pa'city as
envisaged in the COVID protocols, and the Commissioner was correct in
characterising the dispute as one of misconduct. Accordinglly, there was no

material error of law and the first ground of review must fail.

As to the second ground of review, it is common __ca_us"e"-that the_'g)?—\pplicant was
aware of the vaccination policy and did not dis[ﬁ'ute ité "Iawf:u!néés, applicability,
or reasonableness. The evidence esta_bl_i__s_héé,gfthat she did, in fact, comply
therewith for a substantial period. The_.'Appl.ican_f'r'éfuéed to be vaccinated on
religious grounds but did not provide.f'a_:r_)y convincing evidence to justify this

position.

That the Applicant subsecijuently ‘became unable to pay for PCR tests is
regrettable, but in the ciréumétances of this case it is beyond the bounds of

reasonableness to'interpret th[s as some form of incapacity or disability.

Itis also co:r:_]_ﬁ'mon caﬁse that the Applicant did not present herseif for duty in the
period between 17 and 28 June 2022, even if only to be refused entry. One can

oniy_.:_g;onclu'de.’_t_hét her actions in this regard were both wilful and persistent, and

__-__._a_mou"r'izfed to a serious challenge to the employer's authority. Again, the

""g_rééis"bnabléness of the vaccination policy was not seriously disputed.

Having made her decision to refuse the vaccine, Applicant was unable to

.__-provide any convincing evidence that her reasons for doing so were justifiable,

[39]

and she cannot escape the consequences of that choice. Freedom of choice is

not freedom from consequence.

Given that Applicant was subject to a final written warning issued on 17 June

2022, the Commissioner's conclusion that the Applicant had knowingly failed to

25 pp 22 — 23, Award at para 29 and 33.



[40]

[41]

[42]

[43]

12

comply with a valid or reasonable instruction to return to work which amounted
to gross insubordination cannot be faulted and is one which a reascnable

decision-maker could have reached on the evidence available.
Accordingly, the second ground of review must fail.

As to the third ground of review, both parties, in their respective"ﬁeads of
argument, cited the principle enunciated in Nedcor Ltd v Frank and Others® to
the effect that "Dishonesty entails a lack of integrity or stra:ghtfonmardness and,

in particular, a wiflingness to steal, cheat, lie or act fraudulently. |

Ms Schensema, for Applicant, argued strenuously ._th.éi;.-neglige'hce, however
gross, can never constitute dishonesty, since thwe form of intention is required
to be dishonest. In addition, it was submitted, an importént distinction needed
to be made between an allegation whach is found to be untrue, as opposed to
an allegation which is dishonest. The d[stlnctlon is a fine one, but in the

circumstances of this case |t is u!tlmately a distinction without a difference.

The case of Nedcor v F{ank,_:_up'o'h' which both parties relied, was decided on
the basis of whether thé‘f"con'duct of the employees could be said to have
destroyed the relatlonshlp of trust between them and the bank. Finding that,
insofar as the bank and its customers was concerned, no intention to steal,
cheat, lie or act fraudu!ently was manifest, the Labour Appeal Court (LAC) held
that it could not 27.To the contrary, the employees’ contention that they wished

to shleld the bank from the wrath of airport management was held to be entirely

 plausible®

- [44]

l.n-_the present matter, Applicant's referral of an unfair labour dispute to the

CCMA made serious allegations of favoritism, inconsistent application of the

. vaccine policy, unequal treatment of employees in general, discrimination,

racial discrimination, unfair treatment and abusive workplace practices.

26 (2002) 23 ILJ 1243 (LAC) at para 15.

27 |bid

2 See Nedcor v Frank {id fn 28) at para 14.



[45]

[46]

13

The Applicant was unable to substantiate a single one of these allegations in
evidence, and it is difficult not to conclude that these very serious allegations
were made with no other purpose than to achieve the desired outcome of
success in her unfair labour practice dispute as against the employer. No other

intention can be gleaned from the evidence available at the arbitration.

To the extent that some form of intention is required for there to be dishonesty,
therefore, the Commissioner cannot be faulted for finding that there ‘was
dishonesty on the part of Applicant in making the aforementioned al_legatiohé,-

since no other intention was evident.
fn the premises, the third ground of review must also fail.

Accordingly, the following order is made:

1. The application for review is dismissed.

2. There is no order as to coé:t_s.

— LY A——

R. Abrahams

Acting Judge of the Labour Court of South Africa
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