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SENTENCE 

 

MATLAPENG, AJ :    Ms Nthabiseng Tla l i  and L ineo Ral i tsa,  

here inaf ter  accused 1 and accused 2 respect ively,  appeared 

before me on a charge of  murder read wi th  the prov is ions of  

sect ion 51(1)  of  the Cr iminal  Law Amendment  Act  105 of  

1997.    

 [2 ]  I t  is  necessary to canvass the,  c i rcumstances that  

led to the murder of  the deceased as descr ibed in  sect ion 
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112(2)  statement  of  the p lea of  gui l ty.   Accused 1 s tatement 

is  marked EXHIBIT A,  accused 2 's is  marked EXHIBIT B.   

The statements contain a deta i led explanat ion of  how and 

why the offence was commit ted.   I  am going to deal  wi th the 

sentence on the basis that  the murder of  the deceased was 

planned or  premedi tated and apply  t he prov is ions  of  sect ion 

51(1)  of  the Cr iminal  Law Amendment  Act  105 of  1977 par t  

1 of  schedule 2 of  the Act .    

 [3 ]  I  must  now consider  what  an appropr iate sentence 

is  and in the assessment of  what an appropr iate sentence 

is ,  the Court  must  have regard to and pay at tent ion the t r iad 

ment ioned in S v Zinn  1969 (2)  SA 537 (A)  that  is  the 

accused personal  c i rcumstances,  the offence of  which  they 

have been convicted and the interest  of  the communi ty and 

none of  the t r iad ment ioned in Zinn should be over 

emphasised at  the expense of  and to the exclusion of  

others.    

 [4 ]  In the case of  S v Rabie  1975 (4)  SA 855 (A) i t  

was held that  punishment  should f i t  the cr iminal  as wel l  as 

the cr ime,  be fa i r  to society and be b lended wi th a measure 

of  mercy according to the c i rcumstances.    

 [5 ]  A br ief  synops is of  the facts that  led to the 

convict ion of  the two accused is  essent ia l .   May I  in terpose 

to state that  the accused were made aware by thei r  legal  

representat ive before they p leaded of  thei r  Const i tut ional  



 

 

r ights contained in sect ion 35 of  the Const i tut ion.   Amongst  

others,  the r ight  to remain s i lent  and not  to incr iminate 

onesel f  as wel l  as the provis ion of  sect ion 51(1)  of  the 

Cr iminal  Law Amendment  Act  col loquia l ly  referred to as the 

minimum sentence  Act .  The Court  a lso appr ised the 

accused of  the provis ion of  sect ion 51(1)  of  the Minimum 

Sentence Act .    

 [6 ]  Accused 1 is  a 42 year o ld female who was 

marr ied to the deceased in th is mat ter  and she has a chi ld 

by the deceased.   Accused 1 had moved out  of  thei r  home 

when the deceased was k i l led.    

 [7 ]  Accused 2 is  a 39 year o ld Lesotho nat ional .   She 

is  a lso marr ied wi th a chi ld.   Accused 1 is  her  acquaintance.    

 [8 ]  Some months before the deceased was k i l led,  

accused 1 informed accused 2 that  the deceased was 

abusing her  and that  accused 2 should organise a h i t  man 

to k i l l  h im.   Accused 2 acceded to the request .   She 

contacted her  ex -boyfr iend and the lat ter  organised two 

Lesotho nat ionals to k i l l  the deceased.    

 [9 ]  Accused 1 and accused 2 had several  te lephonic 

conversat ions wi th the  two hi t  men and even met  them 

between June and 12 August  2024 the day on which the 

deceased was k i l led.    

 [10]  The two assassins spent  a n ight  at  the 

accused 2 '  p lace of  residence.   Whi ls t  they were there,  



 

 

accused 1 phoned accused 2 to say that  the deceased was 

on h is way to h is p lace of  abode.   Accused 2 communicated 

th is message to the h i t  men who then proceeded to the 

deceased's p lace of  abode.     

 [11]  The deceased was accosted at  the gate of  h is  

home by the two hi t  men who,  where he was shot  wi th a 

f i rearm.   

 [12]  According to post  mortem report ,  the deceased 

died of  a gunshot  wound to the head.   Both accused admit  

the correctness of  the post  mortem report .    

 [13]  Accused 1 paid the two hi t  men a sum of  R60 000 

to k i l l  the deceased.    

 [14]  Both accused admit  that  they were aware that  

thei r  act ions of  p lanning the death of  the deceased was 

wrong and punishable by law.    

 [15]  The proper approach where minimum sentence is 

appl icable was establ ished by the Supreme Court  of  Appeal  

in  the path f inding and seminal  judgment  of  S v Malgas 

2001 SACR 469 (SCA),  2001 (2)  SA 1222 (2001) 3 Al l  SA 

22 .   The summary of  the approach is  set  out  at  

paragraph 25 of  the judgment :    

The effect  of  which is  that  the prescr ibed 

sentence should ord inar i ly  and in the 

absence of  weighty considerat ions be 

imposed   



 

 

In  paragraph 1 of  the summary i t  is  stated that :    

"The Court  may impose a lesser  sentence 

i f  on considerat ion of  c i rcumstances of  a  

par t icu lar  case,  i t  is  sat is f ied that  they 

render the prescr ibed sentence unjust  in 

that  i t  would be d isproport ionate  to the 

cr ime,  the cr iminal  and the needs of  

society so that  an in just ice would be 

done by imposing the sentence."    

 [16]  The approach establ ished in the case of  S v 

Malgas Supra was approved by the Const i tut ional  Court  in  

the case of  S v Dodo 2001 (1)  SACR 594 (CC) as 

undoubtedly correct  and the summary referred to above as 

having la id down a determinat ive test  as to when the 

prescr ibed sentence may be depar ted f rom.   

 [17]  Whether  the prescr ibed sentence is  proport ionate 

and capable of  being imposed,  is  a mat ter  to be determined 

upon a considerat ion of  the c i rcumstances of  a par t icu lar  

case.    

 [18]  The approach establ ished in the case of  Malgas 

supra has been fo l lowed in a long l ine of  cases.   I t  sets out  

how the col loquia l ly  known as the minimum sentence s Act  

should be approached and in par t icu lar  how the enquiry in to 

substant ia l  and compel l ing c i rcumstances should be 

conducted by a Court .    



 

 

 [19]  I t  is  not  i r re levant  to bear in mind that  l i fe  

impr isonment  is  the heaviest  sentence that  a person can be 

legal ly  obl iged to serve in  our  sentencing jur is  prudence .   I t  

was remarked in Rammoko v Director  of  Publ ic  Prosecut ions  

2003 (1)  SACR 200 (SCA) 18 that :    

"Where sect ion 51(1)  of  the Act  appl ies 

an accused must  not  be subjected to the 

r isk that  substant ia l  and compel l ing 

c i rcumstances are on inadequate reasons 

held to be absent .   At  the same t ime,  the 

communi t ies are ent i t led to expect  that  

an accused wi l l  not  escape the 

prescr ibed sentence of  l i fe  impr isonment  

s imply,  because such c i rcumstances are  

unwarrantedly held to be present . "    

 [20]  Every human being has the inherent  r ight  to l i fe  

and no one shal l  be arbi t rar i ly  depr ived of  h is or  her  r ight  to 

l i fe .   Sect ion 11 of  the Const i tut ion of  the republ ic  of  South 

Afr ica at  108 of  1996 prov ides that :    

"Everyone has the r ight  to l i fe . "    

 [21]  Closely akin to the protect ion of  the r ight  to l i fe  

in  the Const i tut ion is  the protect ion of  ones r ight  to f reedom 

and secur i ty  o f  the person.   Sect ion 12(1)  of  the 

Const i tut ion provides that :    

"Everyone has the r ight  to f reedom and 



 

 

secur i ty  of  the person which includes the 

r ight  a,  not  to be depr ived of  f reedom, 

arbi t rar i ly  or  wi thout  just  cause.   C,  to be 

f ree f rom al l  forms of  v io lence f rom ei ther  

par ty of  pr ivate sources.   D,  not  to be 

tor tured in any way."    

 [22]  In terms of  sect ion 36 of  the Const i tut ion,  the 

r ights in the Bi l l  o f  r ights may be l imi ted in except ion of  the 

r ight  to l i fe ,  which is  an absolute r ight .   The fundamenta l  

r ight  to l i fe  of  the deceased was inf r inged by the two 

accused in th is matter.   I  convicted them of  murder on 

20 February 2026.   The deceased was k i l led on 

12 August  2024.    

 [23]  The Const i tut ional  Court  in  the case of  S v  

Makwanyana  and another  CCT3/94 (1995)  ZACC 3,  1995 (6)  

BCLR 665,  1995 (3)  SA 391,  195 (2)  SACR 1  Judgment  

del ivered on 6 June 1995 held as fo l lows at  paragraph 115 

that :    

"The need for  a st rong deterrent  to 

v io lent  cr ime is an end,  the val id i ty  of  

which is  not  open to quest ion.   I t  is  of  a  

fundamental  importance to the future of  

our  country that  respect  for  the law 

should be restored and that  dangerous 

cr iminals  should be apprehended and 



 

 

deal t  wi th f i rmly. "    

 [24]  In the case of  S v Ncgobo  2018 ZACSA judgment  

del ivered on 25 February 2018 the Court  when deal ing wi th  

the per iod spent  in  custody awai t ing t r ia l  s tated as fo l lows:    

"The test  was not  whether  on i ts  own that  

per iod of  detent ion const i tuted 

substant ia l  and compel l ing 

c i rcumstances,  but  whether  the effect ive 

sentence proposed was proport ionate to 

the cr ime commit ted.   Whether  the 

sentence in al l  the c i rcumstances 

including the per iod spent  in detent ion,  

pr ior  to convic t ion was a just  one.   

Fur thermore the per iod in detent ion 

presentence is  but  one of  the factors that  

should be taken into account  in  

determining whether  the effect ive per iod 

of  impr isonment  to be imposed is  

just i f ied."    

See also S v Vi lakazi  2012 (6)  SA 353 (SCA).    

 [25]  In the case of  Vi lakazi  2009 (1)  SACR 552 (SCA) 

the fo l lowing was stated:    

" In cases of  ser ious cr imes  the personal  

c i rcumstances of  the offender by 

themselves wi l l  recede into the 



 

 

background.   Whi ls t  i t  becomes c lear  that  

the cr ime is deserving a substant ia l  

per iod of  impr isonment ,  the quest ion 

whether  the accused is  marr ied or  s ingle,  

whether  he has two chi ldren or  three,  

whether  or  not  he is  in  employment  are in 

themselves largely immater ia l  to what  the 

per iod should be and those seems to be 

f l imsy grounds that  Malgas said should 

be avoided.   A mater ia l  considerat ion is  

whether  the accused can be expected to 

offend again."    

 [26]  Mr Kgagara  for  accused 1 presented a pre -

sentence report  and also cal led the socia l  worker  Masego 

Nkoane.   The socia l  worker  test i f ied to the effect  that  the 

deceased and accused were not  staying together  when the 

deceased was k i l led and that  accused 1 informed her  that  

the deceased promised t o k i l l  her  should she inst i tute 

d ivorce proceedings.   The socia l  worker  a lso test i f ied to the 

effect  that  accused 1 only to ld her  about  two insurance 

pol ic ies.   She test i f ied fur ther  that  she wi l l  ensure that  her 

department  take care of  the needs of  accused 1 's chi ld.    

 [27]  Accused 1 also test i f ied in mit igat ion of  sentence 

and her  evidence ,  in  a nutshel l  is  that  she conf i rms the 

socia l  worker 's  test imony that  she was no more staying wi th  



 

 

the deceased when the deceased was k i l led.   She  had 

moved out  of  thei r  home, because the deceased was 

abusing her.   I t  is  accused 1 's test imony fur ther  that  the 

deceased was in possession of  a n unl icensed f i rearm and 

ammuni t ion and pol ice uni form and that  the deceased at  

t imes sent  the chi ld to go and fetch th is f i rearm f rom inside 

a vehic le and br ing i t  to  h im in the house and that  the 

deceased would a lso forcefu l ly  enter  accused 1 's workplace 

and demanded to see her,  but  that  she d id  not  lay a 

protect ion order  against  the deceased.   She also d id not  lay 

any charge against  the deceased,  because she was af ra id 

of  h im.   

 [28]  I t  emerged dur ing cross -examinat ion by 

Adv Masi lo for  the state that  accused 1 had about  f ive 

insurance pol ic ies and that  they d id pay out  af ter  the death 

of  the deceased.    

 [29]  I t  was argued by Mr Kgagara for  accused 1 that  

the fo l lowing factors cumulat ively  taken into account  should 

be found to const i tute substant ia l  and compel l ing 

c i rcumstances just i fy ing th is c our t  to deviate f rom imposing 

the prescr ibed sentence of  l i fe impr isonment ,  that  the 

accused pleaded gui l ty,  which in i tse l f  shows a s ign of  

remorse on her  par t ,  that  she d id not  waste the Cour t 's  

t ime,  that  she is  a f i rs t  offender that  she is  a  pr imary 

caregiver  that  she spent  a year and 6 months in  custody 



 

 

awai t ing t r ia l .   That  she was employed and mainta in ing the 

deceased and thei r  chi ld .   That  she is  suffer ing f rom 

depression,  st ress and insomnia and that  she is  a f i rs t  

offender.    

 [30]  Accused 2 d id not  test i fy  in  mi t igat ion of  

sentence.   Adv Simpson cal led a probat ion off icer  and 

addressed the Court  f rom the bar.   Adv Simpson submit ted 

that  the Court  should consider  what  fo l lows to be 

substant ia l  and compel l ing factors ent i t l ing the Court  to 

deviate f rom imposing the prescr ibed term of  l i fe  

impr isonment .   That  accused 2 p leaded gui l ty  to th is charge 

and took responsib i l i ty  for  the cr ime and she was 

remorsefu l .   That  she is  candidate for  rehabi l i ta t ion.   That  

she is  a  f i rs t  offender at  the age of  39 years and that  she 

has been in custody for  a per iod of  a year and 6 months 

awai t ing t r ia l .   That  the accused's ro le was of  assist ing in 

the logist ics of  the cr ime,  but  she d id not  benef i t  f rom the 

cr ime.   I t  is  submit ted that  a sentence of  15 and 20 years  

impr isonment  wi l l  be an appropr iate one under the 

c i rcumstances.   Adv Simpson fur ther  referred the Court  to  

the case of  S v Pr insloo  CC10/2024 (2025 ZAGPP 8 C 33)  

judgment  del iver  on 24 March 2025,  ment ion need t o be 

made that  the facts in Pr insloo 's case are d ist inguishable 

f rom the facts of  th is case as i t  wi l l  appear later  in  the 

judgment .    



 

 

 [31]  The state in aggravat ion of  sentence cal led two 

wi tnesses,  the invest igat ing off icer  and the deceased's 

s ister  to wi th Mmalefu Molo i .   The invest igat ing off icer  

Mr Radebe informed the court  that  af ter  the death of  the 

deceased he approached accused 1 on two di fferent  

occasions wi th a v iew to enquir ing i f  she does not  know the 

people responsib le for  the death of  the deceased and that  

on both these instances accused 1 denied any knowledge of  

the people who k i l led the deceased,  the invest igat ing off icer 

Mr Radebe,  should be applauded.   His evidence is  fur ther 

that  he took statements f rom accused 1 on both these 

instances when she denied knowledge of  the people who 

k i l led the deceased.    

 [31]  The invest igat ing off icer,  Mr Radebe,  test i f ied fur ther the accused 1 went  to the Univers i ty  of  Vaal ,  Vaal  Univers i ty  Radio Stat ion and there she requested members of  the communi ty to  help wi th informat ion that  could lead 

to the arrest  of  the people who k i l led her  husband .   

 [32]  I t  was put  to invest igat ing off icer  by 

Adv Simpson,  that  the person who went  to the radio stat ion 

is  accused 1 's f r iend.   Ment ion need to be made that  even i f  

i t  can be accepted for  a moment that  i t  was accused 1 's  

f r iend who went  to the radio stat ion and requested members 

of  the publ ic  to assist  wi th informat ion that  can help the 

pol ice to t race the perpetrators,  the f r iend could not  have 

gone to the radio stat ion wi thout  the knowledge or  

permission of  accused 1.    

 [33]  Whether  i t  was accused 1 or her  f r iend who went  



 

 

to  the radio stat ion and pleaded wi th members of  the 

communi ty to help the pol ice wi th the informat ion that  w ould  

lead to arrest  of  the h i t  men who k i l led the deceased,  does 

not  make a d i fference.   The quest ion that  forcefu l ly  come to 

the fore is ,  why d id accused  1 go to the radio stat ion or 

cause her  f r iend to go to the radio stat ion and requested for  

assistance when accused 1 knew very wel l  that  she and 

accused 2 p lanned the death of  the deceased.   The IO Mr 

Radebe,  was at  accused 1 's p lace on two occasions,  why 

d id she not  te l l  Mr Radebe I  k i l led the deceased.   I  was wi th  

accused 2.    

 [34]  The evidence of  the deceased's s ister  to wi t  

Mmalefu Moloi  is that  she is  stay ing in Kroonstad and that  

accused 1,  the deceased and thei r  chi ld  used to v is i t  her  in  

Kroonstad and that  accused 1 never informed her  that  the 

deceased was abusing her.     

 [35]  Mmalefu Moloi  test i f ied fur ther  that  accused 1 

d id not  in form her and her  fami ly,  about  the death of  the 

deceased.   She test i f ied fur ther  that  the mother of  the 

deceased was wel l  before th is inc ident ,  but  that  she fe l l  i l l  

a f ter  the death of  the deceased,  which means that  the 

deceased's death affected her.    

 [36]  I t  is  common cause that  the deceased was k i l led 

on 12 August  2024.   The invest igat ing off icer  Mr Radebe  

informed the Court  that ,  the accused were arrested on 24 



 

 

November 2024.   That  is  2 months and 13 days af ter  the 

death of  the deceased.    

 [37]  Accused 1 and accused 2 star ted to p lan the 

murder of  the deceased in June 2024 and the deceased was 

k i l led on `12 August  2024.   The insurance pol ic ies pa id 

accused 1,  she paid the k i l lers R60 000 in October 2024.    

 

 [38]  Accused 1 is  ins inuat ing that  she k i l led the 

deceased,  because the lat ter  was abusing her.   She 

test i f ied fur ther  that  she was af ra id of  the deceased,  more 

especia l ly,  because the deceased had an unl icensed f i rearm 

and ammuni t ion,  but  she d id not  lay charges against  h im.    

 [39]  I f  accused 1 k i l led the deceased,  because the 

lat ter  was abusing her  and she was af ra id of  h im, one would 

have expected her  to report  h im at  the f i rs t  avai lab le 

opportun i ty.   The invest igat ing off icer  approached her  on 

two instances to  enquire about  who could have k i l led the 

deceased.   She did not  d isc lose th is to the invest igat ing 

off icer.   Mmalefu Moloi 's  evidence which was uncontested,  

is  that  at  the funeral  accused 1 said she does not  know the 

people who k i l led the deceased.   Accused 2 a lso kept  quiet  

l ike a rock.   She never came forward and say mysel f  and 

accused 1 k i l led the deceased up to and unt i l  she was 

arrested in November,  these are not  the act ions of  people 

who show remorse or  who are remorsefu l .    



 

 

 [41]  Genuine remorse is  a s igni f icant  mit igat ing  

factor,  par t icu lar ly  when an accused person takes fu l l  

responsib i l i ty  of  h is or  her  act ions.   In the present  case,  

accused 1 and accused 2 have done noth ing that  

demonstrates accountabi l i ty.   In  the case of  S v Pr insloo  

CC10/2024 (2025 ZAGPP C327)  judgment  del ivered on 

24 March 2017,  i t  was said that  the accused  demonstrated 

accountabi l i ty  by expressing intent  to make f inancia l  

contr ibut ions for  h is estate to the chi ld  R[ . . . ]  [spel t ]  (who 

had lost  her  mother) .   The Court  found th is aspect  to be 

demonstrat ing genuine concern for  the p l ight  of  the chi ld.    

 [42]  I t  is  argued that  accused  1 and 2 spent  a year  

and 6 months in  custody awai t ing t r ia l .   In  the case of  the 

Director  of  Publ ic  Prosecut ions  Gauteng Pretor ia v Gcwale  

2014 (2)  SACR 337 (SCA) the Supreme Court  of  Appeal  sa id 

the fo l lowing on the per iod spent  in  custody at  paragraph 80 

and paragraph 90:    

"The quest ion has a l ready been 

answered.   Not  only in re lat ion to cases 

where minimum sentences are being 

prescr ibed by the legis lat ion,  but  in a l l  

cases where a Court  is  consider ing the 

justness of  the sentence to be imposed.   

The sentencing Court  should consider  in  

a l l  cases whether  the per iod of  



 

 

impr isonment  proposed is  proport ionate 

to the cr ime commit ted taking into  

account  for  that  purpose the per iod spent  

in  custody."    

The Court  concluded that :    

"The per iod spent  in  custody awai t ing 

t r ia l  by an accused,  is  a factor  to be 

taken into account  in  determining 

whether  substant ia l  and compel l ing 

c i rcumstances exist  such that  a  

prescr ibes minimum sentence may be 

departed f rom.  Each case must  be 

decided having regard to a l l  the 

c i rcumstances that  just i fy  a lesser  

sentence."    

 [43]  In the case of  Ngcobo 2018 ZASCA a judgment  

del ivered on 23 February 2018 the Court  when deal ing wi th  

t ime spent  in  custody awai t ing t r ia l  s tated as fo l lows:    

"The test  was not  whether  on i ts  own that  

per iod of  detent ion const i tuted 

substant ia l  and compel l ing 

c i rcumstances,  but  whether  the effect ive 

sentence proposed was proport ionate to 

the …[ indist inct ] .   Whether  the sentence 

in  a l l  the c i rcumstances,  inc luding the 



 

 

per iod spent  in  custody pr ior  to 

convict ion was a just  one.   Fur thermore,  

the per iod in detent ion pre -sentencing is  

but  one of  the factors that  should be 

taken into account  in  determining 

whether  the effect ive per iod of  

impr isonment  to be imposed is just i f ied."    

 [44]  I t  was stated in the case of  S v Di  B lasi  1996 (1) 

SACR (A) at  paragraph 10 ( f -g)  that :    

"The requirements of  society demand that  

a premedi tated cal lous murder such as 

the present ,  should not  be punished too 

l ight ly.   Less the adminis t rat ion of  just ice 

be brought  in to d isrepute.   The 

punishment  should not  only inf l ic t  a 

shock and ind ignat ion of  in terested 

persons and of  the communi ty at  large 

and so serves as a just  ret r ibut ion for  the 

cr ime,  but  should a lso deter  others f rom 

simi lar  conduct . "    

 [45]  I t  is  so that  accused 1 and accused 2 p leaded 

gui l ty  to the charge preferred against  them, which is  a s ign 

of  remorse on thei r  par t .  According to thei r  legal  

representat ives but  the mere fact  that  both accused pleaded 

gui l ty  to a charge,  d id not  necessar i ly  support  the 



 

 

conclusion that  they are remorsefu l .   As the p lea of  gui l ty 

could have been mot ivated by var ious factors.   For  

example,  they might  have not iced that  the evidence against  

them is overwhelming and that  i t  would have been fut i le  to  

p lead not  gui l ty  to the charge.    

 [46]  An accused person might  wel l  regret  h is or  her  

conduct ,  but  that  does not  wi thout  more t ranslat e to genuine 

remorse.   The case in point  is  S v Mokoena  2009 (2)  SACR 

309 (SCA) at  paragraph 9 where i t  was said that :    

"Genuine contr i t ion can only ar ise f rom 

an appreciat ion and acknowledgement  of  

the extent  of  ones'  error. "    

 [47]  Whether  an accused person is  s incerely  

remorsefu l  for  h is or  her  act ions,  not  s imply feel ing sorry for  

having been apprehended,  is  a factual  quest ion.   An 

accused's act ions should be considered in order  to 

determine i f  he or  she is  remorsefu l  and not  h is statement  

in  cour t .    

 [48]  The above exposi t ion demonstrates that  accused 

1 and 2 ’s  act ions do not  t ranslate into genuine remorse   

 [49]  I f  i t  can be accepted for  a moment  that  the 

deceased was k i l led,  because he was abusing accused 1,  

one would have expected accused 1 to go to the law 

enforcement  off icers af ter  the murder of  the deceased and 

informed them that  mysel f  and accused 2 arranged that  the 



 

 

deceased be k i l led,  because I  was af ra id of  h im,  he was 

promis ing to k i l l  me.  I  was af ra id of  h im.   That  is  why I  

k i l led h im.   Both of  them, accused 1 and accused 2,  were as 

quiet  as a rock.   They were arrested,  because of  the 

invest igat ing off icer  Mr Radebe's invest igat ions.      

 [50]  Accused 2 is  a Lesotho nat ional .   She decided to  

organise h i t  men f rom another  country,  Lesotho.   I t  goes 

wi thout  saying that  she d id that  to avoid detect ion.   That  is 

why the k i l lers are st i l l  a t  large 2 years af ter  the deceased 

was murdered and i t  is  c lear  that ,  the two accused,  p lanned 

the death of  the deceased m et icu lously and wi th precis ion.    

 [51]  I t  was contended that  the accused are good 

candidates for  rehabi l i ta t ion.   No facts has  been placed 

before me to demonstrate any probabi l i ty  of  rehabi l i ta t ion.    

 [52]  I t  appears that  accused 1 had informers or  

people who were moni tor ing the movements of  the 

deceased.   I  am saying so,  because late at  n ight  on the 

n ight  the deceased was k i l led,  accused 1 phoned accused 2 

who was wi th the assassins at  her  resident ia l  p lace.   

Accused 1 informed accused 2 that  the deceased is on h is 

way to h is p lace of  abode.   Accused 2 communicated these 

messages to the h i t  men who were armed to thei r  teeth.   

They immediate ly went  to the accused's p lace and accosted 

the accused at  h is gate,  shot  and k i l led h im.    

 [53]  The murder of  ones'  spouse,  is  an ext remely 



 

 

ser ious offence and r i fe  in  the country.   This  type of  

offences ,  necessi tate a deterrent  approach.    

 [54]  Now of  late,  we hear on radio stat ions,  pr int  

media,  we see on te levis ion that  South Afr ican c i t izens are 

up in arms against  undocumented fore igners who come here 

and commit  ser ious cr imes.   Accused 1 and accused 2 's  

case substant iate the assert ion of  these South Afr icans.   I  

am saying so,  because accused  2 a Lesotho nat ional  at  the 

request  of  accused 1,  employed the serv ices of  h i t  men 

f rom Lesotho and they did k i l l  the deceased and 2 years 

af ter  the murder of  the deceased they are st i l l  a t  large.    

 [55]  The fact  that  an accused person is a f i rs t  

offender  does not  just i fy  the imposi t ion of  a lesser  

sentence.   Mit igat ing factors must  be assessed 

cumulat ively.    

 [56]  I t  is  said  that  accused 1 is  suffer ing f rom 

amongst  others,  depression.   This factor  must  be 

considered together  wi th other  factors.    

 [60]  I t  is  said the accused spent  a year and 6 months 

in custody awai t ing t r ia l .   This factor  must  a lso be 

considered in conjunct ion wi th other  c i rcumstances.   I t  is  

said that  accused 1 is  42 years of  age and accused 2,  39 

and thei r  ages should be taken into considerat ion.   In the 

case of  S v  JA  2017 (2)  SACR 147(MCK) the  appel lant  was 

59 years of  age.   He was convicted of  having raped his 12 



 

 

year o ld  daughter  and the Cour t  found that  h is re lat ive ly  

advanced age did not  warrant  deviat ion f rom the prescr ibed 

sentence of  l i fe  impr isonment .    

 [62]  I t  came to l ight  dur ing cross -examinat ion as I  

had indicated ear l ier,  dur ing cross -examinat ion by 

Adv Masi lo,  that  accused 1 benef i ted f rom the insurance 

pol ic ies af ter  the death of  the deceased and he paid the h i t  

men R60 000,  i t  is  not  known how much accused 2 

benef i t ted for  having organised the h i t  men.   I t  is  a lso not  

known how much accused 2 's ex-boyfr iend received for  

having organised the h i t  men.    

 [63]  Accused 1 and accused 2 brought  th is t ragedy on 

themselves.   Whatever  accused 1 's d ist ress was,  the 

deceased did not  deserve to d ie.   The two accused had no 

just i f icat ion to k i l l  the deceased,  but  i t  appears f rom the 

facts of  th is mat ter  that  accused 1 k i l led the deceased for  

f inancia l  gain so that  he should benef i t  f rom the insurance 

pol ic ies.   That  is  why she kept  her  quiet  f rom August  af ter  

the deceased was k i l led,  unt i l  November when he was 

arrested.    

 [64]  Accused persons convicted of  the same offence 

should receive equal  punishment ,  unless there are 

c i rcumstances that  just i fy  d ispar i ty  in  thei r  sentences.   I t  

was argued by Adv Simpson on behal f  of  accused 2 that  the 

accused's ro le was just  of  assist ing in logist ics of  the cr ime,  



 

 

I  d isagree.   She organised the Lesotho nat ionals,  they s lept  

at  her  p lace.   She and accused 1 met the assassins and 

made several  cal ls  to them between August  and the August  

when the deceased was k i l led and the assassins,  spent  a 

n ight  at  accused  2 's p lace.   I  therefore see no reason that  

just i fy  a d ispar i ty  in  the sentences of  the accused.    

 [65]  The assassins are s t i l l  a t  large.   The accused 1 

and 2 p lanned the death of  the deceased more than 2 

months before he was assassinated.   The above exposi t ions 

negate any basis for  f inding the existence of  substant ia l  

and compel l ing c i rcumstances.   The cr ime of  murder is  a 

stubborn scourge and prevalent  in  th is d iv is ion and not  only 

in th is d iv is ion,  but  a l l  over  the country.   Prevalence of  an 

offence in an area must  be taken into account  in  the 

assessment  of  what  an appropr iate sentence is .    

 [67]  Af ter  having considered al l  the re levant  factors,  

the one against  the other  in  an at tempt  to st r ike a balanced 

and or  a just  sentence,  i t  is  my considered v iew that  there 

are no substant ia l  and compel l ing c i rcumstances.   The 

aggravat ing factors in th is case far  outweigh mit igat ing  

factors.   You may stand up.    

 [68]  In conclusion,  i t  is  my considered v iew that  the 

sentence that  is  going to  be pronounced short ly  is  a just  

one under the c i rcumstances.   In the resul t  I  sentence 

accused as fo l lows.   Count  1,  accused 1 premedi tated 



 

 

murder,  l i fe impr isonment .   Accused 2,  premedi tated 

murder,  l i fe  impr isonment .   Accused 1 is  declared unf i t  to  

possess a f i rearm.  Accused 2 is  a lso declared unf i t  to  

possess a f i rearm.   
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