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__________________________________________________________________ 

MAKUME J: 

[1]  This  appl icat ion was launched dur ing February 2024,  in  

which the appl icant  prayed that  the fo l lowing orders be 

granted in  i ts  favour,  namely:  

[1.1]  Declar ing that  the F irst  respondent ’s  Power l ines 

and re lated inf rast ructure that  b isects  erven 5[…] 

and 5[…] Rivers ide,  v iew Extens ion,  105 Township,  

establ ished on por t ion 615 of  the Farm Dieps loot ,  

386 JRS Ci ty  of  Johannesburg Metropol i tan 

Munic ipal i ty  ( the subject  proper ty)  are unlawfu l .  

 [1.2]  Compel l ing the f i rs t  respondent  to permanent ly  

remove the Power l ines and re lated inf rast ructure 

f rom the subject  proper ty wi th in a per iod of  14 days 

of  th is  order.  

 [1.3]  Di rect ing the f i rs t  respondent  and any other  

respondent  opposing th is  appl icat ion to pay the 

costs jo in t ly  and severa l ly,  the one pay ing the other  



to  be absolved,  inc lud ing the costs of  two counsel ,  

where so employed.  

[2]  The f i rs t  respondent  f i led i ts  answer ing aff idav i t ,  in  which 

amongst  others i t  ra ised the non- jo inder  of  the Regist rar  of  

Deeds and the Surveyor-Genera l .   The f i rs t  respondent  

fur ther  p laced in d ispute that  the agreement  i t  conc luded 

wi th the Ci ty  of  Johannesburg was inval id and a lso denied 

that  i t  fa i led to comply wi th sect ion 65 of  the Deeds 

Regis t r ies Act ,  no.  47 of  1937.   Or regulat ion 73 (2)  o f  the 

Ordinance  

[3]  As a resul t  of  the averments in the f i rs t  respondent ’s  

answer ing aff idav i t ,  the appl icant  f i led an appl icat ion to  jo in 

the Regis t rar  of  Deeds,  as wel l  as the Surveyor-Genera l  as 

th i rd  and four th respondents.   That  appl icat ion was not  

opposed.   S imul taneously wi th the jo inder  appl icat ion the 

appl icant  sought  leave to amend i ts  not ice of  mot ion by 

adding the fo l lowing addi t ional  prayers,  namely:  

[3.1]  Declar ing that  the under ly ing agreement  entered 

in to between the f i rs t  and second respondents on 

23 February 2013,  at tached E to ANNEXURE JDV26 

to the appl icant ’s  founding aff idav i t  ( the under ly ing 

agreement)  had lapsed due to non- fu l f i lment  of  the 

suspensive condi t ions conta ined there in,  

a l ternat ive ly  is  vo id as a resul t  of  the second 



respondent ’s  fa i lure to have compl ied wi th the 

re levant  leg is la t ion appl icable to the d isposal  and /  

or  encumbrance of  munic ipa l  immovable proper t ies.  

 

[3.2]  Declar ing the regis t rat ion of  notar ia l  deed of  

serv i tude number  K4664/213 as inval id .  

[3.3]  Order ing the cancel la t ion of  the notar ia l  deed of  

serv i tude K4664/213 as in terms of  sect ion 6 (1)  of  

the Deeds Regist r ies Act ,  47 of  1937.  

[3.4]  Grant ing the appl icant  fur ther  and /  or  a l ternat ive 

re l ief .  

[4]  In summary the appl icant  seeks the fo l lowing orders:  

[4.1]  That  the f i rs t  respondent  removes the power  l ines 

and other  re lated in f rast ructure f rom the subject  

proper ty.  

[4.2]  That  the agreement  concluded between the f i rs t  and 

second respondents dur ing 2013,  which agreement  

resul ted in  the regis t rat ion of  the notar ia l  deed of  

serv i tude,  be dec lared nul l  and vo id.  

[4.3]  Di rect ing the Regis ter  of  Deeds to cancel  the sa id 

notar ia l  deeds as being inval id .  



[4.4]  Costs.  

 

Historical  background 

[5]  I t  is  perhaps appropr iate that  I  set  out  the h is tor ica l  events  

that  preceded the launching of  th is  appl icat ion,  and as I  

be l ieve that  such informat ion is  re levant  as far  as i t  re lates 

to quest ions to be dec ided in  th is  appl icat ion.  

[6]  I t  is  common cause and not  in d ispute that  the subject  

proper ty was prev ious ly  owned by the second respondent  

and only became the proper ty  of  the appl icant  in December 

2022.   From as far  back as the year  2003 the f i rs t  

respondent  has set  out  deta i ls  o f  var ious notar ia l  deeds of  

serv i tude regis tered in  favour  of  the f i rs t  respondent  over  a 

wide range of  proper t ies on the Farm Dieps loot  388 JR,  the 

subject  proper t ies are located on that  farm. 

[7]  On 4 March 2013 Eskom and the Ci ty  of  Johannesburg 

concluded an agreement  in  terms of  which a notar ia l  

serv i tude was to be registered against  the remain ing extent  

o f  por t ion 6 on the Farm Dieps loot  386 JR,  that  under ly ing 

agreement  led to  the regis t rat ion of  notar ia l  deed of  

serv i tude wi th reference K4644/2013S. 

[8]  On 11 Ju ly  2013 af ter  the Ci ty  of  Johannesburg had 

publ ished the statutory not ices in the newspaper,  in  terms 

of  sect ion 79 (18)  of  the Local  Governance Ordinance ,  the 



Regis t ra of  Deeds duly  reg istered a notar ia l  deeds 

serv i tude K4644/2013,  which prov ides for  a perpetual  

serv i tude of  e lect r ica l  power t ransmiss ion over  the subject  

proper ty.  

 

[9]  On 15 May 2017 a subsid iary company of  the appl icant ,  

namely Rivers ide Affordable Apartments (Pty)  L td (RAA),  

became the owner of  por t ion 615 of  the Farm Dieps loot  

number 388 in terms of  a sa le of  agreement  RAA had 

concluded wi th  the Ci ty  on 6 June 2015.  

[10]  Short ly  af ter  concluding the sa le agreement  wi th the Ci ty,  

the company RAA had f i led an appl icat ion to establ ish a 

township over  the subject  proper ty and af ter  receiv ing no 

object ions,  inc luding approval  f rom Eskom, the township 

was regis tered by the Surveyor-Genera l  on 2 January 2020.  

[11]  Dur ing December 2021 Eskom took access over  the subject  

proper t ies and commenced construct ion of  the t ransmiss ion 

l ines,  i t  d id  so empowered by c lause 1.2 of  the notar ia l  

deed of  serv i tude which reads as fo l lows:  

“Enter  and be upon the proper ty  at  any t ime in 

order  to const ruct ,  erect ,  operate,  use,  mainta in,  

repair,  re-erect ,  a lso inspect  the st ructures,  

works,  appl iances,  conductors or  cables on the 

proper ty,  or  in order  to gain access to any 



adjacent  proper ty  in the exerc ise of  s imi lar  

r ights. ”  

[12]  On 20 December  2022 the appl icant  Century procured 

ownership of  a por t ion of  land descr ibed as por t ion 615 of  

the Farm Dieps loot  number 388,  measur ing 448181 

hectares,  f rom i ts  subs id iary Rivers ide Affordable 

Apartments.   

[13]  On 13 January 2023 Rivers ide View was dec lared a  

township ready for  development  in terms of  the documents 

submit ted by the appl icant  to the Munic ipa l i ty,  as wel l  as to 

the Surveyor-Genera l  and a lso to Eskom.  I t  is  however  

s ign i f icant  to note that  the approval  was made subject  to 

cer ta in condi t ions,  spec i f ica l ly  c lause 2,  that  express ly  

prov ides that  a l l  erven shal l  be made subject  to ex is t ing 

condi t ions,  serv i tudes and ent i t lements.  

[14]  Dur ing August  2023 a meet ing was held between the 

developer  and Eskom.  Resul t ing f rom that  meet ing a let ter  

was addressed to Eskom on 12 September  2023,  which 

amongst  others read as fo l lows:  

“ I t  is  common cause that  Eskom was par t  of  

those of  the town p lanning process f rom i ts  

incept ion in 2016.   Dur ing which i t  not i f ied the 

developer  that  the proposed development  of  the 

township Rivers ide View, Extens ion 105,  would 



not  in any way be affected and /  or  s ter i l ized by 

way of  const ruct ion of  major  e lect r ica l  py lons.   

The recent ly  constructed py lons on the subject  

proper ty and expansions thereof  wi l l  s ign i f icant ly  

a ffect  the development  of  approx imate ly 821 

SHRA housing uni ts ,  which are desperate ly 

needed in  the area.”  

 

[15]  Eskom responded to that  le t ter  on 10 October 2023 in  the 

fo l lowing words:  

“Notwi thstanding the above,  we place on record 

that  Eskom is current ly  engaged in the 

const ruct ion of  Kusi le-Lulamisa 400 kv 

t ransmiss ion power  l ines wi th in the serv i tude 

(K4644/213S) regis tered in  i ts  favour  over  the 

subject  proper ty.   The construct ion of  the power 

l ines is  scheduled to be completed in  December 

2023 and wi l l  be commiss ioned thereaf ter. ”  

[16]  The appl icant  on receipt  of  the above response sent  

another  le t ter  to Eskom and said the fo l lowing:  

“Subject  to  paragraph 2 supra  we re ject  Eskom’s 

content ion that  the current  construct ion of  the 

Kusi le-Lulamisa 400 kv t ransmiss ion power l ines 

is  wi th in  the jur isd ic t ional  ambit  of  (K4644/213S)  



over the subject  mat ter.   I t  is  common cause that  

Eskom fa i led to in ter  a l ia  regis ter  a route 

determinat ion and subsequent ly  acts beyond the 

scope of  any legal  protect ion which may s tem 

f rom K4644/2013S,  and in  th is  regard our  r ights 

remain fu l ly  reserved.”  

 

[17]  Messrs Ivan Pauw At torneys for  the appl icant  fo l lowed up 

wi th  a le t ter  dated 18 January 2024,  in which amongst 

others they sa id the fo l lowing:  

“As you may or  may not  be aware,  ne i ther  the 

appl icable t i t le  deeds,  nor  the appl icable Deeds 

of  serv i tude have been endorsed wi th  the route 

determinat ion of  the sa id power l ines.   

Fur thermore,  no d iagram per ta in ing to the 

a l ignment  of  the sa id power l ine appears to have 

been approved by the Surveyor-Genera l . ”  

[18]  The fo l lowing day being 19 January 2024 Eskom’s 

at torneys,  Messrs Haasbroek & Boezaart  responded as 

fo l lows:  

“We enclose a t i t le  deed of  Er f  5[…] Rivers ide 

View Extens ion 105 (T[…])  as annexure A.   

Condi t ion 4 br ings forward a notar ia l  serv i tude of  



power t ransmiss ion in Eskom’s favour  reg is tered 

against  the instant  proper ty  under K4644213S.   

We a lso refer  to the endorsement  on page 5 of  

the sa id deed,  that  records a perpetual  serv i tude 

in  Eskom’s favour  to construct  a substat ion on 

the proper ty,  ind icated as f igure A,  B,  C,  DA on 

SG diagram 2181/2022,  in terms of  a  deed of  

serv i tude K1388/2023S.   

We enclose a copy of  SG diagram, annexure B.   

We enclose the t i t le  deed of  Er f  5 […] Rivers ide 

View 105 (T[…])  as annexure C.   Condi t ion E,  

page 3,  br ings forward a notar ia l  serv i tude of  

power t ransmiss ion in Eskom’s favour  reg is tered 

against  the instant  proper ty  under  K4644/213S.   

Both proper t ies are bound to the r ights conferred 

to Eskom under notar ia l  serv i tude KS4644/213.    

We enclose a copy of  notar ia l  serv i tude 

KS4644/2013S as annexure D.   The Ci ty  of  

Johannesburg Metropol i tan Munic ipa l i ty  granted 

Eskom perepetual  serv i tude of  power l ines and 

te lecommunicat ion t ransmiss ion over  the 

proper t ies.    

The serv i tude was regis tered in genera l  terms,  



therefore Eskom was ent i t led to implement  the 

r ights  acqui red under th is  agreement ,  a l though 

the prec ise route is  not  descr ibed.”   

[19]  The correspondence exchanged between the appl icants and 

the respondent ’s  at torneys c lear ly  p laces in  d ispute the 

va l id i ty  o f  the agreement  concluded between the Ci ty  of  

Johannesburg and Eskom in 2013.   I t  is  in  my v iew 

necessary to f i rs t  deal  wi th  that  agreement ,  as in  my v iew 

i ts  va l id i ty  or  otherwise is  d ispos i t ive of  the issue of  th is 

appl icat ion.   The second issue to deal  wi th is  whether  the 

serv i tude was descr ibed in genera l  or  perepetual  terms,  or  

i t  should have speci f ied a determined route.  

The agreement 

[20]  On 4 March 2013 Eskom and the Ci ty  of  Johannesburg 

Metropol i tan Munic ipa l i ty  conc luded a memorandum of  

agreement  in terms whereof  the Munic ipal i ty  granted Eskom 

a perepetual  serv i tude of  e lect r ic  power t ransmiss ion to  be 

registered against  t i t le  deed of  the remainder  of  por t ion 6,  

and remainder of  por t ion 1.   The MOA are incorporated by 

reference in  both notar ia l  deeds of  serv i tude,  be ing 

K4036/2013S and K4644/212013S. 

[21]  The two notar ia l  deeds of  serv i tude were regis tered by the 

Regis ter  of  Deeds on 11 Ju ly  2013,  af ter  the Munic ipa l i ty  

had caused a not ice to be publ ished in the Dai ly  newspaper 



in  terms of  sect ion 79 (18)  of  the 1986 Ordinance .   I t  is  

common cause that  no object ion was received f rom the 

publ ic  against  regis t rat ion of  the notar ia l  deed of  serv i tude.  

[22]  I t  is  common cause that  both notar ia l  deeds granted Eskom 

the r ights  to:  

[22.1]  Erect  such s t ructures and works on the proper t ies 

or  to erect  or  lead such conductors,  cables,  or  

appl iances or  other  equipment  on or  over  the 

proper t ies as wi l l  be necessary or  convenient  in the 

execut ing the r ight  of  serv i tude.  

[22.2]  To erect  such support ing mechanisms for  s t ructures 

and works wi th  the poss ib i l i ty  that  i t  may 

reasonably  extend beyond serv i tude and area as  

may be necessary or  convenient  to  safe ly secure 

the st ructure of  work.  

[22.3]  Enter  upon the proper t ies at  any t ime in order  to  

const ruct ,  erect ,  operate,  use,  mainta in,  repai r,  re-

erect ,  a l ter  or  inspect  the st ructures,  works,  

appl iances,  conductors,  or  cables on the proper t ies,  

or  in order  to gain access to any adjacent  proper ty  

in  the exerc ise of  s imi lar  r ight .  

[23]  The appl icant  Century  Property acqui red both proper t ies 

subject  to  a l l  serv i tudes ra ised up against  the t i t le  deed 



thereof .   The learned Judge Hoexter  JA in the mat ter  o f  

Frye’s (Pty)  L td v Ries  1957 (3)  SA 575 (A)  concluded as 

fo l lows:  

“ I f  a  serv ient  tenement  is  so ld,  the buyer  is 

bound by the serv i tude regis tered in favour  of  

the owner of  the dominant  tenement ,  and i t  is  

immater ia l  whether  he d id or  d id  not  know of  the 

ex is tence of  the serv i tude.   Knowledge of  the 

serv i tude on the par t  of  a buyer  is  mater ia l  on ly  

when the serv i tude has not  been regis tered.   I f  i t  

has not  been regis tered the buyer  of  the serv ient  

tenement  is  not  bound by the serv i tude unless he 

had knowledge of  i t  when he bought . ”  

[24]  The appl icant  argues that  the under ly ing agreement  

contemplated in Deed of  serv i tude K4644/2013S lapsed due 

to non- fu l f i lment  of  the suspensive condi t ions.   Secondly,  

that  the sketch p lan refer red to in that  under ly ing 

agreement  was never  at tached,  thus render ing such 

under ly ing agreement  vo id due to vagueness.  

[25]  F i rs t ly,  th is  at tack as to  the va l id i ty  of  the under ly ing 

agreement  is  wi thout  mer i t  and fa l ls  to  be d ismissed.   The 

fact  that  the appl icant  mainta ins that  because the 

suspensive condi t ions were not  compl ied wi th ,  means that  

there is  an agreement  that  was concluded by two statutory 



bodies in  the absence of  the appl icant .   I t  is  on ly  the 

par t ies to  that  agreement  who can chal lenge i ts  va l id i ty,  not  

a  th i rd par ty.  

[26]  I t  is  common cause that  dur ing March 2013,  and pr ior  to the 

regist rat ion of  the notar ia l  deed of  the serv i tude,  the 

Munic ipal i ty  caused a not ice to be publ ished in the Beeld 

newspaper in compl iance wi th sect ion 79 (18)  of  the 1986 

Ordinance ,  th is  was to ca l l  on the publ ic  to indicate i f  

anyone has an object ion to  the regis t rat ion of  such notar ia l  

deed of  serv i tude.  

[27]  No object ions were received,  hence regis t rat ion thereof  

took p lace on 11 Ju ly 2013,  in which Eskom was granted 

perepetual  serv i tude of  power t ransmiss ion over  the subject  

proper t ies.   Eskom’s r ights became vested before any 

township establ ishment ,  or  any approval  of  a subdiv is ion.  

[28]  Al l  the serv i tudes regis tered even on other  erven which are  

not  the subject  mat ter  of  th is  appl icat ion,  a l l  granted such 

r ight  to Eskom, the purpose of  e i ther  t ransmiss ion or  

d is t r ibut ion of  e lect r ic i ty.   I t  therefore makes sense that  the 

townships were establ ished on condi t ion that  Eskom’s 

vested serv i tudes are preserved.   Such serv i tude r ights  

became vested because the under ly ing agreement  between 

Eskom and the Ci ty  was and remain va l id.  

Were the intended serv i tudes def ined or  genera l? 



[29]  The next  issue is  whether  the serv i tudes were regis tered,  

ind icat ing def ined serv ice routes where the Eskom power 

l ines are to be located,  or  whether  reg is t rat ion of  the 

serv i tudes is  in  genera l  terms.   The appl icant  makes an 

issue about  the aspect ,  say ing that  in i t ia l ly  Eskom 

mainta ined that  the serv i tudes were registered as genera l ,  

and have now in  the supplementary answer ing aff idav i t  

changed the ir  s tance and advocate that  the route was 

determined or  agreed upon.  

 

[30]  The argument  by Century  Property  is  once again wi thout  

mer i t .   Eskom has at  a l l  t imes mainta ined that  the 

serv i tudes are regis tered in  genera l  terms.   I t  must  be 

remembered that  when the serv i tudes were granted i t  was 

on vacant  land owned by the Ci ty  of  Johannesburg and at  

that  t ime no township had been p lanned for  establ ishment .   

The establ ishment  of  a township wi th  housing uni ts  on ly 

came up in  the year  2016 and i t  is  for  the developer  to have 

ascer ta ined for  themselves about  the exis tence of  any 

rest r ic t ive condi t ions per ta in ing to the land on which they 

sought  to bui ld houses.  

[31]  The serv i tudes were regis tered in genera l  terms wi th  

reference to the under ly ing agreement .   Eskom’s r ight  to  

amend the Deeds of  serv i tude by register ing a d iagram 



once the construct ion of  the t ransmiss ion l ine was 

completed is  s t r ic t ly  reserved and is  incorporated in  the 

Regis ter ’s  notar ia l  deed of  serv i tude.   This means that  on 

regist rat ion of  a  genera l  serv i tude i t  is  s t r ic t ly  not  

necessary to  f i le  a  d iagram depict ing the agreed or  chosen 

route.  

[32]  I t  is  s igni f icant  to a lso note that  the Ci ty  of  Johannesburg 

Metropol i tan Munic ipa l i ty  has not  f i led an aff idav i t  where in 

they agree wi th the appl icant ’s  content ion.   The appl icant  

has no personal  or  f i rs thand knowledge of  the intent ions of  

both Eskom and the Ci ty  of  Johannesburg Munic ipal i ty  as 

the appl icant  was not  a par ty when the two statutory  bodies 

concluded the agreement .   Eskom in i ts  in i t ia l  

correspondence dated 19 January 2024,  recorded as 

fo l lows:  

“The serv i tude was registered in genera l  terms,  

therefore Eskom was ent i t led to implement  the 

r ight  acqui red under th is  agreement ,  a l though 

the prec ise route is  not  descr ibed.”  

[33]  I t  needs to be recorded a lso that  i f  i t  was a s t r ic t  

requirement  that  approved SG diagrams should be 

presented,  i t  is  s ign i f icant  that  the Register  d id not  re ject  

the appl icat ion due to no diagrams being submit ted.   

[34]  In the mat ter  of  Tshwane Ci ty  v L ink Afr ica and Others  2015 



(6)  SA 440 (CC),  a mat ter  where in the Const i tut ional  Court  

found that  insta l la t ion of  f ibre opt ic  cables in  the Ci ty ’s 

ex is t ing underground inf rast ructure,  such as s torm water  

and sewer  system,  d id not  require the permiss ion of  the 

landowner.   The Const i tut ional  Court  found that  such 

insta l lat ions create a publ ic  serv i tude meant  to  serve the 

publ ic  in terest  and does not  const i tute an arb i t rary 

depr ivat ion of  proper ty.   This  is  prec ise ly what  appl icant  

seems to argue,  namely that  Eskom is act ing arb i t rar i ly  by 

encroaching on i ts  land earmarked for  housing purposes.   

The Court  in  Tshwane supra  def ined a genera l  serv i tude to  

be a serv i tude that  a l lows the dominant  owner to select  the 

essent ia ls ,  inc identa l  r ights  of  necessary premises,  and to  

take access to them as needed for  the exerc ise of  the 

serv i tude.  

[35]  His  Lordship Hefer  JA in the mat ter  of  Nach Investments 

Ltd v Yaldai  Investments (Pty)  Ltd and Another  1987 (2)  SA 

820 (A)  held as fo l lows:  

“The second observat ion is  that  where the 

formulat ion does not  conta in such a reference 

and the route is  set  to  be determinable by 

agreement ,  the serv i tude may or  may not  be 

va l id ,  depending on the intent ion of  the par t ies.   

I f  the in tent ion is  to const i tute a speci f ic  r ight  o f  

way,  i .e.  one which may only  be exerc ised a long 



a speci f ica l ly  def ined route,  the agreement  is  

inchoate at  least  as to a mater ia l  term and for  

that  reason i t  is  unenforceable unt i l  the route is  

agreed upon,  but  the agreement  is  per fect ly  va l id 

and enforceable i f  a genera l  serv i tude is  

in tended and there is  re ference to a fu ture 

agreement  merely  because the par t ies 

contemplate that  the route wi l l  eventual ly  be 

agreed upon.   What  is  envisaged in such a case 

is  an in i t ia l  genera l  r ight ,  which may be 

conver ted to a speci f ic  one by subsequent  

agreement .   Accord ingly,  whi le  there is  a d ispute 

about  the nature of  the r ight  confer red on the 

grantee in  any g iven case,  the intent ion of  the 

par t ies is  dec is ive,  i t  is  to  be determined of  

course by interpret ing the agreement  accord ing 

to the normal  ru les of  construct ion. ”   

[36]  Eskom as a statutory  body is  saddled wi th  a duty to  

generate and prov ide e lect r ic i ty  to  the c i t izens of  South 

Af r ica,  inc lud ing bus inesses for  purposes of  generat ing 

income, and prov ide much needed employment  to the South 

Af r ican populat ion 

Did Eskom abandon or  waive i ts  r ights? 

[37]  The next  aspect  in  th is  mat ter  is  whether  or  not  i t  is  correct  



for  the appl icants to mainta in that  Eskom waived or  

abandoned i ts  r ight  in the serv i tude.   Appl icants say that  

Eskom fa i led to  not i fy  Century Property about  the exis tence 

of  the serv i tude;  secondly,  that  Eskom fa i led to asser t  i ts  

r ight  in and to  the serv i tude;  and last ly,  that  Eskom agreed 

to the opening of  a  township register  and the proc lamat ion 

of  a township.  

[38]  The serv i tude in favour  of  Eskom was regis tered a long 

t ime ago,  even before the appl icant  acqui red ownership of  

the serv ient  land.   The Court  in  Pickard v  Ste in  [2015]  3 Al l  

SA 631 (GJ)  held that  a serv i tude may be cancel led i f  i t  has 

been abandoned,  whether  express ly  or  tac i t ly,  which can be 

in fer red by conduct  o f  the re levant  owner.   The appl icant  

contends that  Eskom had a duty  to in form i t  o f  the 

ex is tence of  the serv i tude,  and hav ing fa i led to do so,  thus 

abandoned or  waived i ts  ex is tence.   This  argument  does 

not  make sense,  every purchaser  of  a proper ty has a duty 

to sat is fy  h imsel f  o f  the ex istence of  any abrogat ion or 

encumbrances that  may ex is t  over  the proper ty.   Century 

Proper ty purchased the proper ty f rom i ts  subs id iary,  i t  is  

that  company as se l ler  that  had a duty to in form Century,  

the purchaser,  of  the exis tence of  the serv i tudes.   The 

Court  in  Frye’s (Pty)  Ltd v Ries  1957 (3)  SA  held as 

fo l lows:  

“Regist rat ion in the Deeds Regist rat ion Off ice 



gives not ice to a l l  the wor ld that  the facts  

recorded in that  reg ist rat ion and i t  f ixes a l l  the 

wor ld wi th  knowledge of  those facts.  The p la in t i f f  

therefore who was an in tending lessee and 

purchaser  was duly  f ixed wi th knowledge that  the 

defendant  was only  the co-owner  of  the proper ty  

in  quest ion.   The author i t ies make i t  c lear  that  a 

lessee or  a purchaser  who had knowledge,  actual  

or  construct ive of  facts,  which l imi t  the r ights of  

the owner  of  the proper ty  by  means of  l imi ta t ion 

in  the t i t le ,  cannot  be i f  he enters in to a contract  

which the owner is  unable to per form because of  

the l imi ta t ion c la ims,  c la ims damages f rom the 

lessor  or  se l ler. ”  

 

[39]  I t  is  t r i te  law having regard to  what  is  sa id in  Frye’s  that  

Eskom was under  no obl igat ion consider ing that  the 

serv i tudes are regis tered to br ing the ex istence thereof  to 

the knowledge of  the country  and the munic ipa l i t ies,  who is  

the par ty that  granted Eskom the serv i tude.  

[40]  The appl icant ’s  second content ion is  that  Eskom fa i led to 

asser t  i ts  r ight  into the perceived serv i tude by agreeing to  

the opening of  the register  on t ransformat ion of  township.   

Century mainta in that  by so doing,  by so fa i l ing,  Eskom 

waived or  abandoned i ts  r ight  in  and to  the serv i tude.   This 



argument  a lso has no mer i t .   When the Munic ipa l i ty  ca l led 

for  comments on the township establ ishment ,  Eskom 

responded pos i t ive ly  and expressly  stated that  i t  would 

ra ise no object ion to the appl icat ion,  prov ided that  i ts  r ights 

and serv i tudes are acknowledged and respected at  a l l  

t imes.   That  is  not  an at t i tude of  waiver,  instead Eskom at  

a l l  t imes asser ted i ts  r ight  in  the serv i tude,  ca l l ing others to 

take cognisance and respect  such r ight .   I t  was for  Century  

to at  that  s tage enquire prec ise ly  as to what  r ight  was 

Eskom refer r ing to at  that  s tage.  

[41]  Between 1 December 2021 up unt i l  February 2023 Eskom 

proceeded wi th  the erect ion and bui ld ing of  the d i f ferent  

foundat ions for  the towers on which the power l ines are to 

be mounted,  dur ing a l l  that  per iod Century and /  or  i ts  

predecessor  in the t i t le  RAA, were aware as to the locat ion 

and ra ised no object ion.   This can never  be a case of  

waiver  or  abandonment  

[42]  The next  issue ra ised by Century is  that  Eskom is  

exerc is ing i ts  r ight  in  terms of  a  serv i tude,  d id  not  do so 

c iv i l i ter  modo .   Civ i l i ter  modo  is  a  Lat in phrase which 

means in  a c iv i l  manner,  or  wi th due considerat ion.   In  

proper ty  and contract  law i t  means a person exerc is ing the 

r ights  such as a serv i tude or  r ight  of  way,  must  do so 

reasonably,  caus ing the least  poss ib le  inconvenience and 

damage to the affected proper t ies.  



[43]  The learned wr i ter  AJ Van Der Walt  in  The Law of  

Serv i tudes  page 249,  descr ibes the c iv i l i ter  pr inc ip le  as 

fo l lows:  

“The serv i tude holder  must  exerc ise the 

serv i tude so as to impose the least  possib le 

burden on the serv ient  owner.   This  impl ies that  

the balance must  be st ruck between the r ights of  

the serv i tude holder  to do anyth ing that  is  

necessary for  the proper  and effect ive exerc ise 

of  the serv i tude.   The r ight  of  the serv i tude 

holder  to  exerc ise those ent i t lements that  are 

c lear ly  granted in the serv i tude as a procedura l  

r ight  of  the serv i tude owner to use her  serv ient  

proper ty insofar  as that  does not  inter fere wi th 

the leg i t imate exerc ise and enjoyment  of  the 

serv i tude ent i t lements. ”  

 

[44]  I  fa i l  to understand why appl icants  argue these pr inc ip les 

on the bas is  of  Eskom’s par t ic ipat ion in  the establ ishment  

of  the township.   I t  must  be recorded that  Eskom’s access 

of  the serv ient  proper ty,  Erven 5[…] and 5[…],  before the 

township was approved and proc la imed,  th is  argument  does 

not  make sense and fa l ls  to  be d ismissed.  

[45]  Eskom took possess ion and accessed the serv ient  



propert ies for  construct ion purposes as deta i led in the 

notar ia l  deed regis tered against  the serv ient  proper ty.   

Eskom requi res no permiss ion f rom Century to  access the 

proper ty and contract  the workers necessary prov ided for  in 

the notar ia l  deed of  serv i tude.   In my v iew Century Proper ty  

has not  establ ished any grounds just i fy ing a f ind ing that  

Eskom’s r ights were not  exerc ised c iv i l i ter.  

The abstract  system of  t ransfer  of  ownership in  respect  o f  a 

serv i tude 

[46]  I t  is  t r i te  law that  when the Ci ty  of  Johannesburg 

Metropol i tan Munic ipa l i ty  conc luded the memorandum of  

agreement  wi th  Eskom i t  had the in tent ion to  t ransfer  

serv i tude r ights  to  Eskom, noth ing e lse.   There is  no 

ev idence that  i t  d id  not  do so.   The fact  that  d iagrams 

depic t ing the route of  the power l ines may not  have been 

at tached,  takes the mat ter  no fur ther,  as long as the 

in tent ion to t ransfer  ex isted at  the t ime.   There is  nowhere 

in  these papers where Century a l leges that  the Munic ipa l i ty 

in tended otherwise.  

Conclus ion 

[47]  In my v iew,  I  agree wi th the respondents that  cancel la t ion 

of  the serv i tude and removal  of  in f rast ructure a l ready 

const ructed wi l l  not  on ly cause severe f inanc ia l  loss and 

pre judice to Eskom, but  wi l l  a lso affect  the publ ic  in 



c i rcumstances where Eskom has a duty to supply 

e lect r ic i ty,  not  only  to the Dieps loot  area,  but  to the other  

areas.   

[48]  In the resul t ,  I  f ind that  the appl icant  has fa i led to make out  

a  case for  the re l ie f  i t  seeks,  and the appl icat ion should be 

d ismissed.  

Order 

[1]  The appl icat ion is  d ismissed.  

[2]  The appl icant  is  ordered to pay the f i rs t  

respondent ’s  costs,  inc lud ing costs consequent  

upon the employment  of  two counsel ,  on scale C.  
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