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Introduction



[11 This is an opposed application for leave to appeal to the Labour Appeal Court
against the whole judgement and order of this Court delivered on 26 January
2026.

[2] The parties are cited as they were in the review application.

Grounds of appeal

{31 The First Respondent argues that this Court erred in a numb

3.2 Failure to consider the totality of the eVldew _ 9

3.3 Misdirection on nexus between off—duty ’nlscondgt and employment.
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3.4 Failure to engage with the First Respond%'\t s case.
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[4] Appllcati%j:g s forFleave to appeal are regulated by Rule 67 of the Rules for the

‘f_

('igﬁuet of fProceedings in the Labour Court. The Rule does not deal with the
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te}’for the granting or otherwise of the application.
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?was made in Dexgroup (Pty) Ltd v Trust Group International (Pty) Ltd and
others? that the need to obtain leave to appeal is a valuable tool in ensuring

that scarce judicial resources are not spent on appeals that lack merit.

T Act 10 of 2013,
22013 (6) SA 520 (SCA) at para 13.



[6] In terms of section 17(1)(a)(i) of the Superior Courts Act, leave to appeal may
only be given where the judge or judges concerned are of the opinion that the

appeal would have a reasonable prospect of success.

[7] Although stated obiter, it was held in Mont Chevaux Trust v Tina Goosen?® that
the wording of the subsection raises the bar of the test that has to be applied to

the merits of the proposed appeal before leave should be granted m that the
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another court will differ from the court whose judgement is=: ==
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appealed against. It has also been held that the use by tt,;g leglsl ture'of the
word “only” in section 17 (1) is a further indication of a more strmgentﬂtest“
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[8] The point was emphasized by the Supreme Cou’rﬁi—@ﬁﬂs{gge' Lin-MEC for Health,

Eastern Cape v Mkhitha®, where Schippers AJA:T.\eId as fc?ﬁlows
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‘18] Once again it is necessaryio say that it Toave to appeal, especially to

this court, must not be graged ungss there truly is a reasonable
prospect of successuSectxon 17 Tﬂ S(a) of the Superior Courts Act 10 of
2013 makes it ‘gjear t%t leave to appeal may only be given where the

judge conceine" 8 of > of the opinion that the appeal would have a
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reasonable p‘a’speé&of success; or there is some other compelling

reasonw_},y it Sh(_)_]_:ﬂd be heard.
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[17] EAn applicant for leave to appeal must convince the court on proper

Q_Lgundgthat there is a reasonable prospect or realistic chance of

“rational basis to conclude that there is a reasonable prospect of

success on appeal.”

@w@hg considered the grounds advanced by the First Respondent for leave to
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appeal and the Applicant’s detailed submissions in response thereto, this Court

3 2014 JDR 2325 (LCC). See also Acting National Director of Public Prosecutions v Democratic
Alliance In re Democratic Alliance v Acting National Director of Public Prosecutions (19577/09) [2016]
ZAGPPHC 4889 (24 June 20186) at para 25.

4 See: Matoto v Free State Gambling and Liquor Authority (4629/2015) [2017] ZAFSHC 80 (8 June
2017).

52016 JDR 2214 (SCA) at paras 16 and 17. See also: Black Bond Surfacing (Pty) Ltd v Dynapac Ltd
(69168/2021) [2022] ZAGPJHC 974 (7 December 2022).



has concluded that the appeal has no reasonable prospects of success or that
another court will come to a different conclusion. There is also no other
compelling reason why the appeal should be heard as there are no conflicting
judgments on the matter at hand. Therefore, there is no basis on which this

Court can grant the present application.

[10] In the result, the following order is made:
Order
1. The Application is dismissed.

2. There is no order as to cosfts.

M. Mkhatshwa

@‘;f Acﬁ‘mdge of the Labour Court of South Africa
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