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w i th  h im  a f te r  he  was  d ism issed  by  M om entum .  M r .  

K loppers  used  i t  to  com pe te  fo r  c l ien ts  w i th  M om entum ,  a t  

leas t  in  the  p rov is ion  o f  b roke rage  se rv ices .   Tha t  th is  i s  the  

co re  o f  M om entum 's  case  is  c lea r  on  any  reasonab le  

cons t ruc t ion  o f  the  papers .   The  fac t  tha t  ne i the r  o f  the  

responden ts  has  any  de fence  to  the  c la im  fo r  the  re tu rn  o f  

the  con f iden t ia l  in fo rm a t ion  is  equa l ly  c lea r .    

 W hen  th is  m a t te r  was  f i r s t  ca l led  be fo re  m e  two  days  

ago ,  I  m ade  counse l  aware  tha t  th is  was  m y  pr im a  fac ie  

v iew  and ,  s ince  then ,  a  d ra f t  o rde r  has  been  ag reed  10 

be tween  the  pa r t ies ,  wh ich  p rov ides  essen t ia l l y  fo r  the  

re tu rn  o f  de f ined  con f iden t ia l  in fo rm a t ion  to  wh ich  

M om entum  is  en t i t led .   Now  the  on ly  issue  tha t  the  pa r t ies  

d isag ree  on  is  cos ts .    

 M r  Heher ,  who  appeared  fo r  M om entum ,  sough t  cos ts  

on  the  a t to rney  and  c l ien t  sca le ,  re ly ing  on  a  p rov is ion  o f  

M r .  K loppers ’  em p loym en t  ag reem en t  w i th  M om entum  and  

as  we l l  as  wha t  he  subm i t ted  was  the  second  responden t 's  

pa r t ic ipa t ion  in  wha t  M r .  Heher  cha rac te r ised  as  M r .  

K loppers ’  d is repu tab le  and  d ishones t  conduc t .   A t to rney  and  20 

c l ien t  cos ts  o rde rs  a re  on ly  rea l ly  app rop r ia te  when  the re  

has  been  som e m isconduc t  in  the  con tex t  o f  l i t iga t ion .   I t  i s  

im por tan t  fo r  a  cou r t  no t  to  m ake  cos ts  o rde rs  on  the  bas is  

tha t  they  cons ide r  the  l i t igan ts  be fo re  them  to  be  good  o r  
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bad  peop le .   W ha t  m a t te rs  is  how  the  pa r t ies  have  behaved  

du r ing  the  l i t iga t ion  p rocess .    

 I  see  no th ing  tha t  the  responden ts  have  done  du r ing  

tha t  p rocess  tha t  wou ld  r ise  to  the  k ind  o f  m isconduc t  tha t  

wou ld  jus t i f y  an  a t to rney  and  c l ien t  cos ts  o rde r .  Nor ,  g iven  

the  pa r t ies ’  obv ious  inequa l i t y  o f  ba rga in ing  power ,  am  I  

genera l ly  inc l ined  to  en fo rce  an  ag reem en t  to  pay  cos ts  

reached  in  the  con tex t  o f  an  em p loym en t  con t rac t .    

 M oreove r ,  I  am  no t  inc l ined  to  award  an  a t to rney  and  

c l ien t  cos ts  o rde r  because ,  in  m y  v iew ,  the  re l ie f  sough t  in  10 

M om entum ’s  no t ice  o f  m o t ion  ranges  subs tan t ia l l y  w ide r  

than  the  re l ie f  tha t  i s  jus t i f ied  on  the  a l lega t ions  and  

ev idence  in  the  found ing  a f f idav i t .   Th is  was  pe rhaps  the  

on ly  good  po in t  o f  subs tance  M r  Goosen ,  who  appeared  fo r  

M r .  K loppers ,  ra ised  in  h is  a rgum en t ,  bu t  he  sough t  to  p ress  

i t  m uch  fu r the r  than  i t  can  go .   Even  though  the  no t ice  o f  

m o t ion  goes  beyond  wha t  the  found ing  a f f idav i t  suppor ts ,  

the  co re  o f  the  re l ie f  sough t ,  on  any  reasonab le  

in te rp re ta t ion ,  was  the  re tu rn  o f  the  con f iden t ia l  in fo rm a t ion  

and  an  in te rd ic t  aga ins t  i t s  use .   Tha t  i s  wha t  the  app l ican t  20 

has  been  success fu l  in  nego t ia t ing  ou t  o f  the  responden ts .   

I t  i s  wha t  I  wou ld  have  g ran ted  had  the  case  been  

com m i t ted  to  m e  on  i t s  m er i ts .  

 M om en tum  was  fo rced  to  app roach  the  cou r t .   The  

app l ica t ion  was  opposed  f ie rce ly  r igh t  up  un t i l  the  beg inn ing  





 

 

 




