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IN THE HIGH COURT OF SOUTH AFRICA  

GAUTENG DIVISION, PRETORIA  

CASE NO:  039358/2025  

DATE:  07-05-2026  

 

 

 

 

In the matter between  

DISCOVERY INSURE LTD Applicant 10 

 

and 

 

MANDISA CHARLENE THEKO-KHITSANE  Respondent 

 

 

J U D G M E N T  

 

GREYLING,  J :      

 In  the mat ter  o f  D iscovery as p la in t i f f  and Ms  Khi tsane 20 

as the defendant ,  I  have heard an appl ica t ion  based on Rule  

23(1)  concern ing  an except ion that  was ra ised agains t  the  

Par t i cu lars  of  Cla im.    The except ion  is  f ramed as 

fo l lows,  paragraph 1  o f  the  except ion  under  the  heading:  

 "Lack of  averments  necessary  to  susta in  

ac t ion . ”  

 I t  i s  s ta ted  as  fo l lows:  

 
DELETE WHICHEVER IS NOT APPLICABLE 
(1)  REPORTABLE:       NO 
(2)  OF INTEREST TO OTHER JUDGES:     NO 
(3)  REVISED:  YES 
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 “1.  Lack of  Averments  Necessary to 

Susta in Act ion  

1.1 The p la int i f f ' s  Par t i cu lars  o f  Cla im 

purpor t  to  found a cause o f  act ion  based 

on an a l leged breach of  an  agreement  

(being the matern i ty  agreement ’D2 ’ read 

wi th  the  acknowledgement  o f  debt ,  ‘D3’ )  

be tween the P la in t i f f  and the Defendant :  

1.2 The Pla in t i f f  has fa i led  to  p lead any 

speci f ic  averments  ident i fy ing :  10 

a)  the  mater ia l  terms o f  the  agreement  

a l legedly  breached ;  

b)  the nature and extent  of  the a l leged 

breach by the  Defendant ;  and   

c)  how such the  a l leged breach caused 

the  Pla in t i f f ' s  c la im to  damages or  

en t i t lement  to  re l ie f . ”  

1.3 In the  absence o f  such averments ,  the  

Pla in t i f f ’s  Par t i cu lars  o f  Cla im fa i l  to  d isc lose a  

cause o f  ac t ion ,  as  the  Pla int i f f  has not  20 

establ ished a  lega l ly  cognisable  bas is  fo r  the  re l ie f  

sought .    

2."Too vague and embarrassing:  

2.1 The Pla in t i f f ' s  Part i cu la rs o f  Cla im are 

vague and embarrassing  in  that  they 
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fa i l  to  provide  suf f i c ient  par t icu lar i ty  

to  enable the  Defendant to  

reasonably unders tand the  case i t  i s  

requi red  to  meet .  

2.2  The lack  or  speci f ic  a l legat ions 

regard ing  the  te rms o f  the  

agreement and the  a l leged breach 

thereof  pre judices the Defendant  in  

prepar ing a  proper defence.”  

3.  "The conclusion:  10 

3.1  By reason of  the 

aforement ioned the  Pla in t i f f ' s  

Par t i cu lars  o f  Cla im are  defec t ive  in  

tha t  they :  

a)  fa i led  to  d isc lose a c ause o f  ac t ion  

and/or  vague and embarrassing 

thereby pre judic ing the  Defendant. ”  

              WHEREFORE the Defendant  p rays fo r  an   

              o rder :   

1 .  Uphold ing the  except ion  and 20 

str i k ing  out  the  Pla int i f f ’s  

Par t i cu lars  of  Cla im. "  

2 .  Order ing  the  P la int i f f  to  pay the 

costs  o f  th is  except ion inc luding  the 

costs  o f  counsel .  
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3.  Grant ing  such fu r ther  and/or  

a l ternat ive  re l ie f  as  the  court  may 

deem f i t . ”  

 

There  is  a  marked d i f ference between s tr i k ing  out  the 

Par t i cu lars  of  Cla im and d ismissing of  an  act ion.  

 Str ik ing  out  a  c la im a lways means tha t  the p la in t i f f  i s  

en t i t led  to  f i le  a  fu r ther  Par t i cu la rs  o f  Cla im whi ls t  d ismissing  

the  ac t ion  means tha t  the l i s t  be tween the  par t ies  has been 

f ina l i sed.  10 

 Be tha t  as  i t  may, the court ,  th rough reading o f  the  

Pla in t i f f ' s  Part i cu lars  o f  Cla im ,  unders tands same and can  by 

no reason  be  vague and embarrass ing .   

I  re fer red  counse l  fo r  the  excip ient  to  Rademeyer  v  

Ferre ira  2025 (2)  SA 2  (CC) 25  October 2024, paragraph 

68 ,  where  the  Const i tu t ional  Court  s ta ted :   

 " I t  is  necessary  to  restate some wel l -

establ ished lega l  pr inc ip les.   F i rs t ,  i t  

bears emphasis  that  a debt  is  the 

corre lat ive of  a  r ight  of  act ion,  when one 20 

is  ext inguished,  so,  too,  is  the other .   I t  is  

important  to  draw a c lear  d is t inct ion  

between the cont ractual  remedies of  

speci f ic  per formance and cancel la t ion and 

concomitant  damages.   In  the case of  the  








