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IN THE HIGH COURT OF SOUTH AFRICA 
GAUTENG DIVISION, JOHANNESBURG 

CASE NO:  2025-065783 

DATE:  04.03.2026 

 

 

 

In the matter  between 

NEDBANK LTD  Plaint i ff  /  Appl icant  10 

and 

MOKOENA, SIFISO COMFORT  Defendant /  Respondent  

 

J U D G M E N T 

 

MOULTRIE J :     The appl icant  is  the p la in t i f f  in  an act ion 

in  which i t  seeks var ious k inds of  re l ie f  aga inst  the 

respondent  (as  defendant )  ar is ing out  o f  a  cred i t  

agreement  conc luded between the par t ies  in  respect  o f  the 

purchase of  a  veh ic le .  20 

 The par t icu lars  of  c la im a l lege that  the respondent  

breached the agreement ,  in  that  he  fe l l  beh ind on 

payments  in  respect  of  the funds extended to h im,  and that  

the agreement  has consequent ly  been cancel led.   The 

 
DELETE WHICHEVER IS NOT APPLICABLE 
(1)  REPORTABLE:      NO 
(2)  OF INTEREST TO OTHER JUDGES:    NO 
(3)  REVISED  
                                          

 
                                           

   

https://www.saflii.org/content/terms.html


  JUDGMENT 
 

  

2 

respondent  de l ivered a p lea.  The p lea does not  d ispute the 

content  o f  the agreement  or ,  indeed,  the  a l legat ion that  

the respondent  was in  breach thereof .   Th is  was conf i rmed 

by Mr Mokoena who appeared in  person today before me.  

 The par t icu lars  of  c la im a l lege that  any  breach of  

the agreement  by the respondent  ent i t les  the app l icant  ( in  

add i t ion to  var ious other  remedies)  to  take repossess ion of  

the goods.  A l though var ious prayers  are conta ined in  the 

not ice of  mot ion for  summary judgment ,  Mr  McTurk made i t  

c lear  at  the hear ing before me that  on ly  the re l ie f  sought  10 

is  that  conta ined in  prayers  1 and 2,  those be ing 

conf i rmat ion of  the cance l la t ion of  the agreement  and 

return  of  the goods,  and conceded that  the re l ie f  sought  in  

prayers  3 and 4 was not  amenable to  summary judgment .  

 In  v iew of  the content  o f  the p lea  and the 

in format ion furn ished to me in  cour t  by  the respondent ,  i t  

is  more than c lear  that  the respondent  has no bona f ide  

defence v is-à-v is  the re l ie f  o f  cance l la t ion and return o f  

the goods.   In  argument  before me,  the respondent  ra ised 

a number  “defences” .   I  w i l l  dea l  w i th  each of  them br ie f ly  20 

in  turn.  

 F i rs t ly ,  a l though he a l leges non-compl iance wi th  

sect ion 108 of  the Nat iona l  Cred i t  Act ,  34 of  2005 in  

re la t ion to  the g iv ing of  regu lar  s tatements ,   Mr  Mokwena 

was not  ab le to  ident i fy  any author i ty  that  would jus t i fy  the 
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re fusa l  o f  summary judgment  in  the l im i ted respects 

sought  as a resu l t  o f  any such v io la t ion,  and I  can th ink of  

no reason why th is  would be the case.   In  any event ,  and 

more fundamenta l ly ,  no such v io la t ion has been p leaded,  

and the  on ly  defences that  may be ra ised in  a summary 

judgment  app l icat ion are those foreshadowed in  the p lea 

(Absa Bank Ltd  v  Meir ing 2022 (3)  SA 449 (WCC) para 

20) .  

 Secondly ,  the respondent  d isputes cer ta in  of  the 

ent r ies  on annexure SJ4,  be ing the t ransact ion  h is tory  10 

at tached to the summary judgment  app l icat ion.   Once 

again no defence was ra ised by the respondent  in  h is  p lea  

in  re la t ion to  th is  mat ter ,  and for  that  reason a lone,  th is  

defence does not  ava i l  h im.   However ,  even accept ing tha t  

i t  can be taken in to account ,  Mr  McTurk re fer red me to the 

prov is ions of  Sect ion 111 of  the Nat iona l  Cred i t  Act ,  wh ich 

prov ides the re levant  remedy for  non-compl iance wi th  the 

requ i rement  to  prov ide an exp lanat ion for  any  d isputed 

ent r ies  in  a s tatement .   Ef fect ive ly ,  that  remedy is  that  i t  is  

on ly  i f  such a concern is  ra ised pr ior  to  the 20 

commencement  of  enforcement  proceedings that  there 

would be any reason for  me not  to  cons ider  th is  

app l icat ion for  summary judgment .   And in  the current  

mat ter ,  i t  i s  apparent  that  the enforcement  proceedings 

had a l ready commenced at  the t ime that  the concern was 
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ra ised.  

 The th i rd  argument  ra ised by Mr Mokwena was a 

factua l  d ispute over  the amount  outs tand ing under  the 

cred i t  agreement .   Mr Mokwena,  however ,  conceded 

(correct ly  in  my v iew)  that  the d ispute  of  the amount  

outs tand ing is  one that  would  s tand over  for  la ter  

determinat ion in  re la t ion to  the remain ing e lements  of  the 

c la im in  respect  o f  which summary judgment  is  not  sought .  

 The same appl ies  to  the four th argument  ra ised by  

Mr Mokwena,  namely  the content ion that  the  amount  10 

c la imed is  not  a  l iqu idated sum in money as requ i red by  

Rule 32.   Mr  Mokwena again (cor rect ly )  conceded dur ing 

the hear ing that  th is  is  not  a  defence that  ava i ls  h im in  

c i rcumstances where no amount  is  actua l ly  c la imed in  the 

current  summary judgment  proceedings.  

 F ina l ly ,  Mr  Mokwena ra ised an argument  based on 

the genera l  propos i t ion that  the conduct  o f  the app l icant  or  

p la in t i f f  and i ts  lega l  representat ives had been un jus t  

towards h im.   He referenced Sect ion 34 of  the 

Const i tu t ion,  which prov ides that  every  person has the 20 

r ight  to  have the i r  d isputes determined fa i r ly  in  a Cour t ,  as  

wel l  as  the case of  Beinash v  Wix ley  1997 (3)  SA 721 

(SCA) re lat ing to  the abuse of  Cour t  processes.   I  engaged 

wi th  Mr  Mokwena on th is  mat ter  but  he was not  ab le to  

ident i fy  any par t icu lar  manner  in  which the procedure that  
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had been fo l lowed in  Cour t  had been un just  or  was in  

breach of  Sect ion 34 or  const i tu ted an abuse,  and on ly  

refer red to  a concern regard ing “procedura l  ambush”  

regard ing the f i l ing of  heads of  argument .  I  do not  accept  

that  there is  any  reason why I  should not  grant  summary  

judgment  in  th is  mat ter  in  the l imi ted respects  that  are  

sought ,  and indeed,  Mr  Mokwena was const ra ined to 

concede dur ing argument  that  he had not  been exc luded 

f rom any poss ib i l i ty  o f  mak ing any argument  he may wish 

to  make or  ra ise any defence which he is  ent i t led to  ra ise 10 

in  th is  Cour t .  

 In  the c i rcumstances,  i t  is  apparent  that  the 

app l icant  is  ent i t led to  an order  in  terms of  prayers  1 and 

2 of  the not ice of  mot ion.    

 I  see no reason why the app l icant  should not  be 

ent i t led to  i ts  costs  of  su i t ,  a l though I  do not  cons ider  that  

the mat ter  was a par t icu lar ly  complex one.   I  do accept  

that  i t  was jus t i f ied in  appoint ing counsel .  

And therefore I  make the fo l lowing order :  

1 .  The appl icant ’s  cance l la t ion o f  the 20 

agreement  is  conf i rmed.  

2.  The respondent  is  to  re turn the goods 

descr ibed as a 2014 MAN 27440,  eng ine 

number  5[…]  and chass is  number  A[…] to  

the app l icant .  
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3.  The respondent  is  ordered to pay the 

app l icant ’s  costs  of  su i t ,  inc lud ing the 

costs  of  counsel  on sca le  “A” .  

 

 

 

…………………………..  
MOULTRIE J 
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 10 

Hearing and judgment:   4 March 2026  

Ex tempore judgment revised:  14 May 2026 

 

For the plaintiff: S McTurk instructed by MacRobert Inc.  

For the defendant: In person. 



 

 

 
 
 
 

 
 


	IN THE HIGH COURT OF SOUTH AFRICA
	GAUTENG DIVISION, JOHANNESBURG

