


  JUDGMENT 
 
 

A2025/086471_29042026 / bs 
  

2 

appe l lan t 's  a t to rney  asse r t ing  tha t  the  appea l  has  now  

lapsed .  The  responden t  b rough t  an  app l ica t ion  to  dec la re  

the  appea l  lapsed .  

 The  app l ica t ion  was  no t  a t tached  to  the  

co r respondence  up loaded  to  CaseL ines .  I t  was ,  we  a re  to ld ,  

i ssued  under  a  d i f fe ren t  case  num ber  and  was  up loaded  to  

Cour tOn l ine .  CaseL ines  is  the  in te r face  w i th  the  cou r t  

docum en ts  used  when  a  m a t te r  i s  a rgued  in  cou r t .  

Cour tO n l ine  is  the  secu re  a rch ive  o f  m a te r ia l  f i led  w i th  the  

Reg is t ra r.  I t  i s  no t  genera l ly  used  to  access  docum en ts  10 

du r ing  a rgum en t ,  because  i t  does  no t  a l low  docum en ts  to  be  

m arked -up  o r  sea rched  eas i ly.   A d i rec t ive  issued  by  th is  

cou r t  when  the  ro l l  fo r  today  was  pub l ished  d i rec ted  the  

pa r t ies  to  ensu re  tha t  a l l  re levan t  docum en ts  were  m ade  

ava i lab le  to  the  cou r t  on  CaseL ines  and  in  ha rdcopy.   Th is  

was  no t  done .   

 W hen  the  m a t te r  was  ca l led  today,  M s  Pu tz ie r,  who  

appeared  fo r  the  responden t ,  con f i rm ed  tha t  the  app l ica t ion  

to  dec la re  the  appea l  lapsed  w i l l  be  pe rs is ted  w i th .   M r  

Shongwe,  who  appeared  fo r  the  appe l lan t ,  qu i te  20 

unders tandab ly  asked  fo r  an  oppor tun i ty  to  f i le  an  

answer ing  a f f idav i t  in  tha t  app l ica t ion .   M r  Shongwe 

fu r the rm ore  sugges ted  tha t  the  m a t te r  p roceed  on  the  bas is  

tha t  the  appea l  cou ld  be  hea rd  on  i t s  m er i ts  today.  The  

app l ica t ion  to  dec la re  the  appea l  lapsed  cou ld  then ,  he  
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sugges ted ,  be  run  in  pa ra l le l ,  w i th  p lead ings  be ing  

exchanged  a f te r  the  appea l  i s  hea rd  on  the  m er i ts ,  and ,  

p resum ab ly,  a  fu r the r  hea r ing  in  fu tu re  on  tha t  ques t ion .    

 Tha t  app roach  is  inapprop r ia te ,  and  we  w i l l  no t  

accep t  M r.  Shongwe ’s  sugges t ion .    

 The  f i r s t  ques t ion  in  th is  appea l  i s  whe the r  the  appea l  

i s  p rope r ly  be fo re  us .   Tha t  ques t ion  is  no t  r ipe  fo r  dec is ion  

today,  p rec ise ly  because  the  app l ica t ion  to  dec la re  the  

appea l  lapsed  is  no t  be fo re  us ,  and  the  appe l lan t  has  no t  

been  g iven  a  reasonab le  oppor tun i ty  to  f i le  an  answer ing  10 

a f f idav i t  in  tha t  app l ica t ion .  In  add i t ion ,  the re  w i l l  have  to  

be  a  rep ly,  heads  o f  a rgum en t ,  and  pe rhaps  o ra l  a rgum en t  

in  the  app l ica t ion .   None  o f  tha t  has  been  done .    

 I f  the  appea l  has  lapsed ,  then  the  m er i ts  do  no t  a r ise .  

The  ques t ion  o f  whe the r  the  appea l  has  lapsed  m us t  

the re fo re  be  de te rm ined  f i r s t .  I t  fo l lows  tha t  ne i the r  the  

app l ica t ion  to  have  the  appea l  dec la red  lapsed ,  no r  the  

appea l  i t se l f  a re  r ipe  fo r  hea r ing  be fo re  us  today.   The  

appea l  w i l l  acco rd ing ly  have  to  be  pos tponed ,  s ine  d ie ,  and  

re -en ro l led  when  i t  i s  r ipe .   20 

 The  ques t ion  now  is  wha t  cos ts  o rde r,  i f  any,  we  

shou ld  m ake .   The  responden t  ave rs  tha t  the  appea l  lapsed  

on  the  15  Sep tem ber  2025 .   Bu t  i t  d id  no t  b r ing  the  

app l ica t ion  to  have  the  appea l  dec la red  lapsed  un t i l  20  Apr i l  

2026 .   Tha t  i s  in  i t se l f  a  leng thy  de lay  wor thy  o f  censu re .    
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 However,  the  p r inc ipa l  reason  why  we  a re  inc l ined  to  

award  a t to rney  and  c l ien t  cos ts  aga ins t  the  responden t  is  

tha t  no  s teps  wha tsoeve r  have  been  taken  p lace  the  cou r t  in  

possess ion  o f  the  app l ica t ion  to  have  the  appea l  dec la red  

lapsed .  I f  the  responden t  was  inc l ined  to  concea l  the  

app l ica t ion  f rom  the  cou r t ,  i t  cou ld  have  done  no  be t te r  than  

i t  d id .   I t  i ssued  the  app l ica t ion  under  a  d i f fe ren t  case  

num ber  and  up loaded  the  app l ica t ion  to  Cour tOn l ine  when  

the  responden t  knew  o r  ough t  to  have  known  tha t  access  to  

the  papers  was  requ i red  in  ha rdcopy  and  on  CaseL ines .   I  10 

do  no t ,  o f  cou rse ,  sugges t  the  responden t  sough t  to  concea l  

the  app l ica t ion  f rom  us ,  bu t  tha t  i s  the  e f fec t  o f  i t s  conduc t .   

Tha t  i s  a lso  wor thy  o f  censu re ,  because  i t  was ted  a  g rea t  

dea l  o f  jud ic ia l  t im e  taken  in  p repa r ing  fo r  th is  appea l .  We  

have  read  a  s ign i f i can t  reco rd  and  we  were  ready  to  dec ide  

the  appea l  on  the  m er i ts  today.  We wou ld  no t  have  p repared  

on  the  m er i ts  had  we  been  in fo rm ed  tha t  the  app l ica t ion  to  

dec la re  the  appea l  lapsed  had  been  f i led ,  and  had  we  been  

p laced  in  possess ion  o f  i t .  

 I t  was  sugges ted  by  M s  Pu tz ie r  tha t  the  p r im ary  fau l t  20 

fo r  the  pos tponem en t  l ies  w i th  the  appe l lan t ,  g iven  tha t  the  

appe l lan t  d id  no t  respond  im m ed ia te ly  to  the  

co r respondence  d i rec ted  to  he r  lega l  rep resen ta t ives  on  20  

Apr i l .   W h i le  i t  wou ld  have  been  be t te r  i f  the  appe l lan t ’s  

lega l  rep resen ta t ives  had  rep l ied  im m ed ia te ly  to  tha t  





 

 

 




