


 
 

 

so ld ,  was  ins t i tu ted  a t  som e po in t  be fo re  Augus t  2024 .    

 On  23  Augus t  2024 ,  wh i le  tha t  ac t ion  was  pend ing ,  

the  pa r t ies ,  acco rd ing  to  the  de fendan ts  in  the i r  a f f idav i t  

res is t ing  sum m ary  judgm en t ,  cam e to  an  ag reem en t  to  

suspend  the  l i t iga t ion  fo r  s ix  m on ths ,  du r ing  wh ich  the  

de fendan ts  wou ld  m ake  paym en t  o f  R60  000  pe r  m on th  to  

W esbank ,  and  wherea f te r  the  ac t ion  cou ld  be  se t t led  on  

fu r the r  te rm s  to  be  ag reed .   

 On  the  de fendan ts '  ve rs ion ,  f i ve  ou t  o f  s ix  o f  those  

R60  000  paym en ts  were  m ade .   W esbank  does  no t  accep t  

tha t ,  bu t  does  no t  appear  to  have  pu t  up  a  ve rs ion  d ispu t ing  

i t .   The  f i r s t  ac t ion  was  neve r the less  le f t  fa l low  fo r  seve ra l  

m on ths .  However ,  ac t ing  on  i t s  r igh ts  under  the  ag reem en t ,  

W esbank  ins t i tu ted  th is  second  ac t ion  on  10  June  2025 ,  in  

wh ich  i t  aga in  a l leges  b reach  o f  the  m a in  ag reem en t  and  

c la im s  repossess ion  o f  the  veh ic le .   

 The  de fendan ts  gave  no t ice  o f  the i r  in ten t ion  to  

de fend  the  ac t ion  and  f i led  a  p lea .   A t  pa rag raph  5  o f  tha t  

p lea ,  the  de fendan ts  say  tha t  a  com prom ise  was  en te red  

in to  be tween  W esbank ,  rep resen ted  by  i t s  a t to rney ,  and  the  

de fendan ts .   The  com prom ise  is  sa id  to  be  m ore  o r  less  on  

the  te rm s  o f  the  paym en t  a r rangem en t  reached  on  23  

Augus t  2024  in  re la t ion  to  the  f i r s t  ac t ion .   

 A l though  the  p lea  does  no t  m ake  c lea r  wha t  the  te rm s  

o f  the  com prom ise  were ,  M s  Roes to r f ,  who  appeared  fo r  the  



 
 

 

de fendan ts ,  d i rec ted  m e  to  the  a f f idav i t  res is t ing  sum m ary  

judgm en t ,  where  i t  i s  ve ry  c lea r ly  se t  ou t  tha t  the  23  Augus t  

2024  com prom ise  was  in  fac t  the  ag reem en t  to  suspend  

l i t iga t ion  in  the  f i r s t  ac t ion ,  p rov ided  tha t  ce r ta in  paym en ts  

were  m ade  to  W esbank .    

 In  the  second  ac t ion ,  in  add i t ion  to  re ly ing  on  wha t  

the  de fendan ts  ca l l  the  com prom ise ,  the  de fendan ts  a lso  

ra ise  the  fac t  tha t  the  f i r s t  ac t ion  had  no t  been  w i thd rawn  

when  the  second  one  was  ins t i tu ted .   Tha t  de fec t  was  cu red  

when  a  no t ice  o f  w i thd rawa l  o f  the  f i r s t  ac t ion  was  f i led  on  

14  Apr i l  2026 .    

 Acco rd ing ly ,  I  am  le f t  w i th  a  cause  o f  ac t ion  m ade  ou t  

in  the  second  ac t ion ,  wh ich  is  m e t  w i th  a  com prom ise  

a l leged  to  have  been  reached  in  re la t ion  to  the  f i r s t  ac t ion .   

Tha t  m igh t  no t  have  been  pa r t icu la r ly  p rob lem at ic  fo r  the  

de fendan ts  i f  the  com prom ise  reached  in  re la t ion  to  the  f i r s t  

ac t ion  wou ld  in  fac t  have  been  a  de fence  to  i t .   Bu t  on  the  

te rm s  spe l t  ou t  in  the  a f f idav i t  res is t ing  sum m ary  judgm en t ,  

the  com prom ise  a l leged  by  the  de fendan ts  p la in ly  was  no t  a  

de fence  e i the r  to  the  f i r s t  o r  the  second  ac t ion .   A t  bes t ,  i t  

was  an  ag reem en t  to  suspend  the  f i r s t  ac t ion  fo r  s ix  

m on ths ,  p rov ided  tha t  ce r ta in  paym en ts  were  m ade .    

 Acco rd ing ly ,  the  com prom ise  as  a l leged  in  the  p lea  

does  no t  ra ise  an  issue  fo r  t r ia l .   I f  the  m a t te r  wen t  to  t r ia l ,  

i t  wou ld  no t  be  an  answer  to  W esbank ’s  c la im  tha t  a  



 
 

 

p rev ious  ac t ion  now  w i thd rawn  was  suspended  fo r  s ix  

m on ths  on  ce r ta in  cond i t ions .   I  d id  no t  unders tand  M s  

Roes to r f ,  who  appeared  fo r  the  de fendan ts ,  to  m ake  any  

subm iss ions  to  the  con t ra ry .    

 Fo r  a l l  o f  those  reasons ,  in  m y  v iew ,  sum m ary  

judgm en t  fo r  the  repossess ion  o f  the  veh ic le  m us t  be  

g ran ted .   On  the  ques t ion  o f  cos ts ,  M r  Boshom ane ,  who  

appeared  fo r  W esbank ,  po in ted  ou t  tha t  the  f inance  

ag reem en t  p rov ides  fo r  cos ts  o f  su i t  on  an  a t to rney  and  

c l ien t  sca le .   M s  Roes to r f  inv i ted  m e  to  dep r ive  W esbank  o f  

i t s  cos ts  because  a  num ber  o f  docum en ts  ex t raneous  to  the  

p rope r  cons ide ra t ion  o f  a  sum m ary  judgm en t  app l ica t ion  

had  been  f i led  w i thou t  m y  leave .    

 W h i le  I  m igh t  app rop r ia te ly  take  a  d im  v iew  o f  tha t ,  

the  fac t  o f  the  m a t te r  i s  tha t  I  have  had  no  rega rd  a t  a l l  to  

any  o f  the  im proper ly  f i led  docum en ts .   The  on ly  docum en ts  

to  wh ich  I  have  had  rega rd  a re  the  no t ice  o f  w i thd rawa l  o f  

the  f i r s t  ac t ion ,  the  de fendan t 's  p lea  and  the  a f f idav i t  

res is t ing  sum m ary  judgm en t ,  toge the r ,  o f  cou rse ,  w i th  the  

app l ica t ion  fo r  sum m ary  judgm en t  i t se l f  and  the  pa r t icu la rs  

o f  c la im  in  the  second  ac t ion .   

 In  those  c i rcum stances ,  though  the  unau tho r ised  

f i l ing  o f  papers  ough t  p rope r ly  to  be  dep reca ted ,  I  canno t  

see  tha t  W esbank ’s  conduc t  in  th is  case  r ises  to  the  leve l  o f  

de l inquency  necessa ry  to  dep r ive  i t  o f  i t s  cos ts .   In  






