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under  the  ag reem en t  in  each  case .  

 123M DS wen t  in to  bus iness  rescue .  BM W  was  a  

c red i to r  in  the  bus iness  rescue  p roceed ings .   I t s  c la im  was  

recogn ised  by  the  bus iness  rescue  p rac t i t ione r  and  BM W  

par t ic ipa ted  in  the  bus iness  rescue  p roceed ings .   BM W  in  

fac t  vo ted  in  favou r  o f  a  bus iness  rescue  p lan .  The  p r inc ipa l  

con t rove rsy  is  wha t  is  m ean t  by  c lause  18 .2  o f  tha t  p lan .  

 C lause  18 .2  o f  tha t  p lan ,  reads  as  fo l lows .   

 Under  the  head ing :  “ [ t ]he  ex ten t  to  wh ich  the  

com pany  is  to  be  re leased  f rom  paym en t  o f  i t s  deb ts . ”  i t  i s  10 

reco rded  tha t :  

“C red i to rs  can  s t i l l  asse r t  the i r  r igh ts  

aga ins t  ind iv idua ls  who  ac ted  as  su re t ies  

o r  gua ran to rs  fo r  the  com pany ’s  deb ts  

under  the  p lan .  I f  the  com pany  vo lun ta r i l y  

su r renders  m ovab le  asse ts  in  the  fo rm  o f  

veh ic le  asse t  f inance  ag reem en ts  to  i t s  

secu r i ty  ho lde r  by  ag reem en t ,  any  

resu l t ing  sho r t fa l l  wou ld  be  t rea ted  as  a  

concu r ren t  c la im  and  inc luded  in  the  20 

com prom ise  as  a  fu l l  and  f ina l  se t t lem en t  

o f  the  secu r i ty  ho lde r ’s  c la im  aga ins t  the  

com pany. ”  

W ha t  tha t  ra the r  ine legan t ly  exp ressed  c lause  m eans ,  

acco rd ing  to  the  de fendan ts ,  i s  tha t  in  the  even t  tha t  
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123M DS su r rendered  the  s ix  veh ic les  tha t  a re  the  sub jec t  o f  

these  sum m ary  judgm en t  app l ica t ions  to  BM W, the  veh ic les  

wou ld  be  so ld  and  any  d i f fe rence  be tween  the  p r ice  rea l ised  

and  the  rem a in ing  am oun ts  due  under  the  f inance  

ag reem en t  wou ld  be  t rea ted  as  a  concu r ren t  c la im  in  the  

bus iness  rescue .  Tha t ,  the  second  and  th i rd  de fendan ts  say,  

was  the  com prom ise  reached  w i th  BM W. I ts  e f fec t ,  they  say,  

was  to  ex t ingu ish  the  p r inc ipa l  c la im ,  and  re lease  the  

su re t ies  f rom  the i r  l iab i l i t y.    

 BM W  says  o the rw ise .   I t  re l ies  heav i ly  on  the  open ing  10 

sen tence  o f  c lause  18 .2 ,  wh ich  as  I  have  sa id ,  says  tha t :  

“The  c red i to rs  can  s t i l l  asse r t  the i r  r igh ts  

aga ins t  ind iv idua ls  who  ac ted  as  su re t ies  

o r  gua ran to rs  fo r  the  com pany ’s  deb ts  

under  the  p lan . ”   

In  co r respondence  tha t  has  passed  be tween  the  pa r t ies ,  

each  s ide  in  these  cases  takes  a  d iam et r ica l ly  opposed  v iew  

o f  the  m ean ing  o f  c lause  18 .2 .   I f  the  de fendan ts  a re  r igh t ,  

then  the  c la im s  aga ins t  them  as  su re t ies  have  been  

com prom ised  and  they  were  re leased  as  a  resu l t .    20 

 I f  BM W  is  r igh t ,  the  c la im s  were  no t  com prom ised  to  

the  ex ten t  tha t  BM W  was  s t i l l  en t i t led  to  c la im  any  

d i f fe rence  be tween  the  sum  rea l ised  when  the  veh ic les  were  

so ld  on  su r render  and  the  am oun t  ou ts tand ing  on  the  

f inance  ag reem en ts .    
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 The  ques t ion  a t  the  sum m ary  judgm en t  s tage  is  o f  

cou rse  whe the r  the  de fence  ra ised  by  the  de fendan ts ,  in  

o the r  words  the  de fendan ts ’ in te rp re ta t ion  o f  c lause  18 .2 ,  

ra ises  a  t r iab le  issue .    

 I  was  taken  du r ing  a rgum en t  to  va r ious  dec is ions  o f  

the  Suprem e Cour t  o f  Appea l  and  o f  the  H igh  Cour t ,  wh ich  

tend  towards  the  v iew  tha t  the re  is  l i t t le  i f  any  scope ,  fo r  a  

bus iness  rescue  p rocess  to  re lease  a  su re ty  f rom  the i r  

ob l iga t ions  by  ope ra t ion  o f  law.    

 W ha t  has  been  le f t  open ,  pa r t icu la r ly  in  te rm s  o f  the  10 

dec is ion  o f  Van  Zy l  v  Au to  Com m od i t ies  (P ty )  L td  2021  

ZASCA 67 ,  handed  down  on  the  3 r d  o f  June  2021 ,  is  whe the r  

a  bus iness  rescue  p lan ,  wh ich  has  been  acceded  to  by  a  

c red i to r,  can  com prom ise  the  c red i to r ’s  c la im  in  such  a  

m anner  tha t  re leases  the  su re t ies  f rom  the i r  ob l iga t ions .        

 On  the  face  o f  th ings ,  i t  i s  a t  leas t  a  p laus ib le  read ing  

o f  c lause  18 .2 ,  tha t  tha t  i s  exac t ly  wha t  has  happened .  

C lause  18 .2  is  reasonab ly  capab le  o f  m ean ing  tha t  a  

c red i to r  can  e i the r  pu rsue  the  su re t ies  d i rec t ly,  o r  accep t  

vo lun ta ry  su r render  o f  the  veh ic les  f rom  the  com pany  and  20 

then  pu rsue  a  concu r ren t  c la im  fo r  the  sho r t fa l l  in  the  

bus iness  rescue .  I  a lso  see  the  sense  in  BM W ’s  

in te rp re ta t ion  o f  c lause  18 .2 ,  wh ich  is  tha t  no th ing  o f  the  

so r t  happened  and  tha t  the  c lause  p rese rves  i t s  r igh t  to  

pu rsue  the  su re t ies  fo r  the i r  ob l iga t ions  under  the  f inance  





 

 

 




