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IN THE HIGH COURT OF SOUTH AFRICA,  

GAUTENG LOCAL DIVISION, J OHANNESBURG 
 

CASE NO:  2024-102803 

 

 

 

S[...] Body Corporate v Machubeng 

 

 

In  the  m atte r be tween: 

S[...] BODY CORPORATE Applican t 
  

and     
  

MAKWANA MARTHA MACHUBENG Respondent 
 

Delivered : This  judgm ent was  prepared  and  au thored  by the  J udge  whose  nam e is  re flected  and  is  handed  down 
e lectron ica lly by circu la tion  to  the  Parties  / the ir lega l represen ta tives  by em ail and  by up load ing  it to  the  e lectron ic 
file  o f th is  m atte r on  CaseLines . 
 
 

J UDGMENT 
 
 
T. OSSIN AJ : 

INTRODUCTION 

[1] The applican t, S[...] Body Corpora te , is  a  body corpora te  as  contem pla ted  in  section  2 of 

the  Section  Title  Schem e Managem ent Act (herea fte r: the  STSMA)1, and  has  been 

es tab lished  for Sectiona l Title  Schem e S[...] (hereafte r: S[...]). In  these  proceedings , the  

applican t approaches  the  court th rough an  adm inis tra tor appoin ted  in  te rm s  of section  16 

of the  STSMA. 

[2] The respondent, Mankwana  Martha  Machubeng , is  the  reg is te red  owner of a  sectiona l 

title  un it in  S[...], nam ely Unit 7[...]. By virtue  of her ownersh ip  of Unit 7[...], the  

 
1 Sectiona l Titles  Schem es  Managem ent Act 8 o f 2011 
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respondent is  a  m em ber of the  applican t. As  such , the  respondent is  sub ject to  and  bound 

by the  applican t’s  conduct / m anagem ent ru les , and  reso lutions  passed  by the  applican t’s  

m em bers  and  trus tees . 

[3] In  these  proceedings  the  applican t seeks  an  order for paym ent of a rrear am ounts  owed to  

it by the  respondent, as  well as  o rders  au thoris ing  the  applican t to  te rm ina te  e lectricity 

supply and lim it water supply to  Unit 7[...].  

[4] On 28 Augus t 2024, the  applican t’s  a tto rneys  addressed  a  le tte r to  the  respondent 

dem anding  se ttlem ent of a rrears  then  to ta lling  R66 213.97, fa iling  which proceedings  

would  be  ins titu ted  for recovery. The  le tte r o f dem and , as  well as  the  covering  em ail 

under which  the  le tte r was  sen t warned  the  respondent tha t if the  a rrears  were  no t 

se ttled , the  applican t would  a lso  reques t the  court to  au thorise  d isconnection  of the  

e lectricity supply to  her un it. The  respondent then  em ailed  the  applican t’s  a tto rneys  

asking them  to  le t her know what she  needed  to  pay before  7 Septem ber.  

[5] On 29 Augus t, the  applican t’s  a tto rneys  em ailed  the  respondent advis ing  tha t in  order to  

avoid  lega l action , she  would  be  required  to  propose  an  acceptab le  repaym ent 

a rrangem ent in  respect o f the  a rrea rs , ensure  tha t fu ture  m onth ly charges  were  tim eous ly 

pa id , and  s ign  an  acknowledgm ent of debt. The  respondent was  advised  tha t if a  paym ent 

proposa l was  no t forthcom ing , lega l action  would  be  ins titu ted . There  was  no  response  

from  the  respondent. 

[6] On 23 Septem ber, the  applica tion  was  served  on  the  respondent a t Unit 7[...]. The  Deputy-

Sheriff’s  re turn  of se rvice  records  service  to  “Mrs . Bronkhors t, m other of the  ren ting  

occupier”  and  notes  tha t “Respondent le ft g iven  address .”  

[7] On 30 Septem ber, the  applican t sen t a  further em ail to  the  respondent advis ing her o f 

increased  a rrears  o f R86 925.95. The  ba lance  of the  em ail was  on  essen tia lly the  sam e 

te rm s  as  the  previous  29 Augus t em ail, save  tha t the  applican t ind ica ted  it would  accept 

repaym ent of the  a rrea rs  in  m onthly ins ta lm ents  over 6 m onths . The  respondent then  

pa id  an  am ount of R4 000.00. 

[8] On 1 Novem ber, the  applican t’s  a tto rneys  em ailed  the  respondent acknowledging 

paym ent of a  further R10 000.00 and  advis ing tha t curren t a rrears  was  R80 564.22. The  
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respondent was  a lso  in form ed tha t an  applica tion  for the  te rm ina tion  of e lectricity supply 

was  in  the  process  of be ing  prepared ,2 and tha t in  order to  prevent te rm ina tion  of 

e lectricity supply, the  fu ll am ount was  required  to  be  pa id . 

[9] The respondent im m edia te ly em ailed  the  applican t’s  a tto rneys  express ing  surprise  a t the  

dem and for fu ll paym ent aga ins t the  th rea t o f te rm ina ting  e lectricity supply and  poin ting  

out tha t the  applican t had  previous ly ind ica ted  tha t the  respondent would  be  a llowed s ix 

m onths  to  pay off the  a rrears . The  applican t’s  a tto rneys  responded  to  the  e ffect tha t the  

respondent had  not reverted  to  them  on the  proposed  paym ent a rrangem ent and  tha t 

accord ingly lega l action  had  not been  suspended . The applican t’s  a tto rneys  further 

advised  the  respondent tha t lega l action  would  only be  suspended  once  the  respondent 

had  s igned an  acknowledgm ent of debt.  

[10] Later tha t m orning  (1 Novem ber), the  applican t’s  a tto rneys  em ailed  an  acknowledgm ent 

of debt to  the  respondent for s igna ture . Once  aga in , the  respondent was  in form ed tha t 

the  lega l action  would  only be  suspended  once  the  respondent had  s igned  and sen t the  

acknowledgm ent of debt back to  the  applican t’s  a tto rneys . The respondent d id  no t revert 

to  the  applican t’s  a tto rneys . 

[11] On 15 Novem ber 2024, the  respondent’s  a tto rneys  served  a  no tice  of in ten tion  to  oppose . 

In  her answering  a ffidavit, the  respondent expla ined  the  reason  for the  la te  filing  of her 

in ten tion  to  oppose . Upon the  respondents ’ re turn  from  Angola  on  15 Novem ber, she  

was  in form ed by her tenant a t Unit 7[...] o f the  applica tion  having  been  served . She  then  

perused  tha t applica tion  and  noted  tha t the  applican t was  seeking  te rm ina tion  of 

e lectricity supply and  lim ita tion  of water supply to  Unit 7[...]. 

[12] In  her answering  a ffidavit, the  respondent s ta tes  her res idence  as  som ewhere  o ther than  

Unit 7[...]. 

[13] When the  m atte r was  ca lled  for hearing  before  m e, there  was  no appearance  from  the  

respondent. This  d id  no t surprise  m e s ince  the  respondent’s  lega l represen ta tives  had  

fa iled  to  file  the  required  heads  of a rgum ent. What d id  surprise  m e was  tha t about 10 

m inutes  in to  applican t’s  counse l address ing  m e, som eone  wearing  a  robe  en tered  the  

well o f the  court and sa t down near applican t’s  counse l. Glances  were  exchanged . I then 

 
2 In  fact, the  applica tion  had  a lready been  se rved  
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thought it wise  to  find  out who th is  person  was . I reques ted  applican t’s  counse l to  s tay 

h is  address  whils t I m ade  the  inquiry. The  person  advised m e  h is  nam e (Mr. Kubayi) and  

tha t he  was  in  the  em ploy of the  respondent’s  a tto rneys . Mr. Kubayi in form ed m e tha t the  

respondent’s  a tto rney had  passed away over the  weekend , and  tha t a  pos tponem ent of 

the  applica tion  was  be ing  sought. I asked  Mr. Kubayi whether he  had  righ ts  o f 

appearance . He  rep lied  in  the  nega tive . I then  reques ted  Mr. Kubayi to  p lease  take  h is  

sea t. I d irected  applican t’s  counse l to  continue  h is  address  to  m e. Mr. Kubayi rem ained  in  

a ttendance  during  the  hearing . 

THE CLAIM FOR ARREAR AMOUNTS 

[14] The applican t a lleges  tha t fo r the  period  May 2023 to  Septem ber 2024, the  aggrega te  

a rrears  charged  by the  respondent to  the  applican t was  R77 713.97. During  tha t tim e the  

respondent, however, m ade  a  paym ent of R11 500.00. The  a rrear am ount thus  owing as  

of Septem ber 2024 was  R66 213.97. This  is  the  am ount for which  the  applicant seeks  

paym ent. 

[15] The R77 713.97 com prised  the  fo llowing com ponents : levies , e lectricity, water, re fuse  

charges , parking , CSOS levies , rem ote  contro l access  card , sewerage , lega l cos ts , in te res t 

and  m unicipa l repaym ent contributions . 

[16] The respondent denies  liab ility for the  legal cos ts , the  in te res t and  the  m unicipal 

repaym ent contribu tions . These  item s  aggrega te  to  R23 181.97 of the  R77 713.97. The  

respondent adm its  be ing  liab le  for R43 032.00. (This  a rises  from  the  deduction of the  

R11 500.00 paym ent and  the  aggrega ted  d isputed  charges  of R23 181.97.) 

[17] I address  each  d isputed  item  be low. 

Legal cos t s  

[18] The applican t subm its  an  en titlem ent to  lega l cos ts  in  the  am ount of R17 547.27. 

[19] The bas is  for th is  entitlem ent is  a  reso lu tion  passed by the  adm inis tra tor on  28 

Septem ber 2022 (herea fte r: the  adm inis tra tor’s  reso lu tion). The  adm inis tra tor’s  reso lu tion  

provides  in te r a lia  as  fo llows: 
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5. Any and  a ll cos ts  incurred  by the  [app lican t] in  the  collection  of any arrear con tribu tion  or to  
rem edy a  b reach  of any Conduct Rule , will be  due  and payable  by the  defau lting  m em ber, which  
cos ts  include  a tto rney and  own clien t lega l fees  (vide  clause  20.3 o f the  conduct ru les ). 

6. The  [app licant] is  au thorised  to  levy the  a forem entioned  cos ts  on  the  defau lting  owner’s  levy 
s ta tem ent as  a  con tribu tion  which  is  due  and  payable  im m edia te ly. 

[20] In  support of the  quantified  lega l cos ts , the  applican t’s  heads  of a rgum ent re ferred  to  and  

re lied  on  the  judgm ent in  SS  Glen  High  (which I subsequently found  reported).3 Reliance  

was  a lso  p laced  on  Regula tions  24(4) and  24(5) of the  Regula tions  to  the  STSMA.4 

[21] Regula tions  24(4) and  24(5) provide  as  fo llows: 

(4)  A m em ber is  liab le  fo r and  m us t pay to  the  body corpora te  a ll reasonable  lega l cos ts  and 
d isbursem ents , as  taxed  o r agreed  by the  m em ber, incurred  by the  body corpora te  in  the  
co llection  of arrear con tribu tions  o r any o ther a rrea r am ounts  due  and  owing  by such  m em ber 
to  the  body corpora te , o r in  enforcing  com pliance  with  these  ru les , the  conduct ru les  o r the  Act. 

(5)  The  body corpora te  m us t no t deb it a  m em ber's  account with  any am ount tha t is  no t a  
con tribu tion  or a  charge  levied  in  te rm s  of the  Act o r these  ru les  without the  m em ber's  consen t 
o r the  au thority o f a  judgm ent o r o rder by a  judge , ad judica tor o r a rb itra to r. 

[22] In  SS  Glen  High , the  bas is  for the  lega l cos ts  cla im  was  tha t body corpora te ’s  conduct ru le  

which read  as  fo llows : 

If the  Body Corpora te  o r the  Trus tees  ins truct a  firm  of Atto rneys  in  connection  with  o r a ris ing  ou t o f 
any in fringem ent by an  occupant o f any provis ion  of these  ru les , such  occupant sha ll be  liable  to  
re im burse  the  Body Corpora te  on  dem and for a ll its  lega l cos ts  incurred  in  respect thereof on  an  
Attorney Clien t bas is . 

[23] In  hold ing  tha t the  body corpora te  was  en titled  to  quantified  lega l cos ts , the  court in  SS 

Glen  High  (De Beer AJ ) s ta ted  as  fo llows : 

[29] The  Respondent upon becom ing  a  m em ber ‘consen ted’ and /or ‘agreed’ to  re im burse  the  body 
corpora te  on  dem and, fo r a ll its  ‘lega l cos ts  incurred’, thereby, in  m y view, a lso  fu rther sa tis fying  
the  requ irem ents  in  subru les  25(4) and  25(5). 

[30] Accord ing ly, the  lega l cos ts  incurred  in  th is  m atte r need  no t be  taxed  to  be  included  in  the  cla im . 
Subru les  25(4) and  25(5) a re  fu rther sa tis fied  in  tha t the  Respondent consen ted  and  or agreed  
tha t such lega l cos ts  so  incurred  be  re im bursed  which  cons titu tes  a  liqu ida ted  am ount fo r the  
purposes  o f sum m ary judgm ent. 

[24] Notwiths tanding  SS Glen  High , I ques tioned  applican t’s  counse l as  to  the  com petency of 

a  cla im  for quantified  lega l cos ts . Counse l then  re ferred  m e to  the  judgm ent in  Mannikin  

(which I subsequently a lso  found reported).5 In  Mannikin , Du Pless is  J  declined  to  fo llow 

 
3 SS  Glen  High  v Kruger NO 2024 J DR 4512 (GJ ) a t [27] to  [32] 
4 Sectiona l Titles  Schem es  Managem ent Regula tions , 2016 published  under GN R1231 in  GG 40335 of 7 Octobe r 2016 
5 Mannikin  Close  Body Corpora te  v Mraba la la  & Others  [2025] J OL 69745 (GJ ) 
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the  approach  adopted  in  SS  Glen  High .  (SS  Glen  High  and  Mannikin  were  decided  in  the  

context o f a  sum m ary judgm ent applica tion .) 

[25] In  Mannikin , Du Pless is  J  fram ed the  inquiry as  one which  required  an  ana lys is  o f the   

m eaning  of Regula tion  24(4), m ore  particu la rly the  words  “as  taxed  or agreed  by the  

m em ber” ,6 particu la rly in  the  context o f a  trus tees ’ resolu tion . 

[26] In  Mannikin , the  trus tees ’ reso lu tion  provided  as  fo llows: 

2.2.  An  owner who is  handed  over to  a  firm  of a tto rneys  fo r any reason  whatsoever, including , bu t 
no t lim ited  to  deb t co llection , lega l action  and  the  seques tra tion  of the  owners , will be  liable  to  
pay the  cos ts  o f the  a tto rneys '  fees  on  a  sca le  as  be tween  a tto rney and  clien t, as  charged  by the  
a tto rneys  / as  per the  invoice  rece ived  from  the  a tto rneys . 

[27] Du Pless is  J  expressed  d iscom fort with  the  approach  adopted  in  SS Glen  High: 

[14]  I do  no t agree  with  the  reasoning  in  SS Glen  High  insofar as  taxa tion  is  concerned . There  a re  
good  reasons  to  exercise  cau tion  before  extending  the  d ras tic rem edy of sum m ary judgm ent 
to  un taxed  lega l cos ts , even  if agreed  to  in  a  reso lu tion . To  a llow untaxed  fees  risks  sadd ling  
sectiona l title  owners  with  charges  they had  no  opportun ity to  scru tin ise , an  a rgum ent tha t the  
defendant m ade  in  th is  case . Furtherm ore , if un taxed  fees  a re  accep ted  as  liquida ted , then  
trus tees  and  a tto rneys  m ay in fla te  accounts  without any overs igh t opportunities . Taxation  
serves  as  a  check on  such  practices . Thus , m y reason  for departing  from  SS Glen High is  tha t it 
is  fa ire r to  requ ire  taxa tion , especia lly where  cos ts  a re  d ispu ted . Sum m ary judgm ent cannot 
be  g ran ted  for the  lega l cos ts  where  it is  d ispu ted . 

[17]  Even  if the  trus tee  reso lu tion  of 1 Decem ber 2021 is  in te rpre ted  to  au thorise  deb iting  
m em bers '  accounts  with  whatever am ounts  a re  re flected  in  an  a tto rney's  invo ice , such  an  
arrangem ent has  the  po tentia l to  opera te  unfa irly aga ins t sectiona l title  owners . The  owners  
have  no  d irect knowledge  of the  work done  and  cannot reasonably be  expected  to  assess  the  
p roportiona lity o f the  charges  with  on ly a  line  en try on  the  s ta tem ents  they rece ive… 

[28] It appears  to  m e tha t Du Pless is  J  was  a lso  of the  view tha t the  trus tees ’ reso lu tion  was  

eclipsed  by the  wording of Regula tion  25(4): 

[17] …Moreover, to  trea t an  invoice  as  conclus ive  proof o f indeb tedness  would  deprive  m em bers  
o f the  safeguard  express ly bu ilt in to  ru le  25(4), nam ely tha t the  lega l cos ts  m us t be  e ither 
taxed  or agreed  upon. Taxation  exis ts  to  ensure  reasonableness  and  proportiona lity, and  to  
d ispense  with  it would  e ffective ly a llow trus tees  and  the  a tto rneys  to  se t charges  un ila te ra lly. 
For th is  reason , I am  not persuaded  tha t re liance  on the  reso lu tion  cures  the  Body Corpora te 's  
d ifficu lty in  seeking  to  recover un taxed  lega l fees  on  sum m ary judgm ent. 

[29] I agree  with  the  views expressed  by Du Pless is  J . Additiona lly, the  lega l cos ts  appear as  

m ere  line  item s  on  the  s ta tem ent o f account, they a re  no t supported  by invoices  from  the  

applican t’s  a tto rneys  which presum ably them selves  would  have  broken  down each  cos t 

 
6 Mannikin  (supra) a t [10] to  [12] 
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item , and  there  is  qu ite  s im ply no  explana tion  as  to  exactly what these  lega l cos ts  

en ta iled .  Moreover, som e of the  lega l cos ts  charged   would  in  m y view, and  in  any event, 

have  required  further explana tion . For exam ple , there  is  an  am ount of R9 674.37 charged  

on  15 Septem ber 2023, a lm os t a  fu ll year prior to  ins titu tion  of the  presen t applica tion. 

Las tly, it is  by no  m eans  certa in  tha t the  cos ts  o rder sought by the  applican t in  these  

proceedings  would  not in  som e way be  duplica ted  in  the  quantified  lega l cos ts  cla im . 

[30] In  its  heads  of a rgum ent, the  applican t a llowed for the  poss ib ility tha t the  court m ight no t 

be  prepared  to  include  the  lega l cos ts , as  quantified  by the  applican t, in  a  m oney order, 

and  tha t lega l cos ts  would  have  to  be  subjected  to  taxa tion . 

[31] In  the  presen t circum stances , I find  tha t the  applican t has  no t m ade  out a  case  for 

quantified  lega l cos ts . R17 547.27 is  accord ingly to  be  deducted  from  R77 713.97. 

In te res t  

[32] The applican t subm its  an  en titlem ent to  in te res t a t p rim e p lus  15% per annum , 

com pounded  m onth ly in  a rrears . In  m oney te rm s , th is  trans la tes , accord ing  to  the  

applican t, to  quantified  in te res t o f R4 162.12 over the  period . 

[33] The bas is  for the  in te res t com ponent is  a lso  the  adm inis tra tor’s  reso lu tion , m ore  

particu la rly paragraph  7 thereof: 

7. In te res t sha ll be  charged  a t p rim e p lus  15% per annum , com pounded  m onth ly in  a rrears  on  a ll 
a rrear con tribu tions  includ ing  levies , u tility charges , adm in is tra tion  cos ts  and  lega l cos ts .  

[34] Accord ing to  the  s ta tem ent of account, the  applican t com m enced  charg ing  in te res t from  

March  2024. It appears  tha t the  m onth ly in te res t charge  would  have  been  ca lcu la ted  with  

re ference  to  each m onth’s  ba lance  brought forward . The  ba lance  brought forward  

necessarily includes  the  lega l cos ts  charged . 

[35] Since  I have  concluded  tha t the  applican t is  no t en titled  to  quantified  lega l cos ts , it 

fo llows tha t the  in te res t o f R4 162.12 sought, as  quantified  by the  applican t, cannot be  

correct. The am ount of R4 162.12 is  therefore  a lso  to  be  deducted  from  R77 713.97. 

Municipa l repaym ent  cont ribu t ions  
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[36] The respondent contends  tha t she  is  no t liab le  to  pay the  m unicipal repaym ent 

contribu tion. This  has  been  quantified  by the  applican t as  R1 472.58 over the  period . 

[37] The m unicipa l repaym ent contribu tions  a rise  from  the  applican t’s  indebtedness  to  the  

re levant m unicipa lity. This  indebtedness  resu lted  in  an  agreem ent be tween  the  

m unicipa lity and  the  applican t in  te rm s  of which  the  applican t acknowledged  owing  

R489 810.83 to  the  m unicipa lity and  en tered  in to  a  repaym ent a rrangem ent.  

[38] The repaym ent a rrangem ent necessarily m eant tha t m em bers  of the  applican t would  be  

ca lled  upon  to  pay the  debt owed to  the  m unicipality. On 18 Augus t 2023 the  

adm inis tra tor passed  a  reso lu tion  which  ra ised  a  specia l levy on  a ll m em bers  (hereafte r: 

the  specia l levy reso lu tion). The  specia l levy reso lu tion  provided  for a  m onth ly specia l 

levy of R19 842.00 “apportioned  pro  ra ta  to  the  participa tion  quotas  of each  section…and 

continu ing  in  perpe tu ity un til the  m unicipal a rrangem ent is  se ttled  in  fu ll.”  The  

apportionm ent for each section  was  se t ou t in  a  schedule  a ttached  to  and  form ing  part o f 

the  specia l levy reso lu tion . In  te rm s  of tha t schedule  the  respondent’s  m onth ly 

contribu tion was  to  be  levied  a t R77.00. 

[39] The specia l levy reso lu tion  recorded 1 Septem ber 2023 as  the  com m encem ent da te  of the  

specia l levy. The  respondent’s  s ta tem ent of account, however, re flects  the  applicant 

including the  specia l levy on  the  respondent’s  m onth ly account for a  period  of tim e prior 

to  1 Septem ber 2023. In  m y view, the  charges  prior to  1 Septem ber 2023 are  un jus tified . 

[40] The respondent’s  to ta l liab ility for th is  item  is  therefore  R1 001.00 and  not R1 472.58 as   

contended  by the  applican t. The  d iffe rence  of R471.58 is  therefore  to  be  deducted  from  

the  R77 713.97. 

Appropria te  re lie f 

[41] I therefore  find  tha t the  applican t has  m ade  out a  case  for paym ent of R44 034.00.  

[42] I a rrive  a t th is  am ount by deducting  the  fo llowing  from  R77 713.97: the  respondent’s  

paym ent of R11 500.00 (for which  the  applican t g ives  the  respondent cred it in  any event), 

quantified  lega l cos ts  o f R17 547.27, quantified  in te res t o f R4 161.12 and  R471.58 in  

respect o f m unicipa l repaym ent contribu tions . 
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CLAIM FOR TERMINATION OF ELECTRICITY SUPPLY 

[43] The applican t seeks  an  order au thoris ing it to  te rm ina te  e lectricity supply to  Unit 7[...] 

(herea fte r: the  e lectricity te rm ina tion  order): 

1.1  Authoris ing  the  Applican t to  te rm inate  the  supply of e lectricity to  the  p rem ises  owned  by the  
Respondent, be ing  a t Unit 7[...], S[...] Body Corpora te , 2[…] P[…] S[…] Road , R[…], Boksburg , 
1459 ("the  p rem ises"). 

1.2  The  Sheriff o f the  Honourab le  Court is  au thorised  to  g ran t an  e lectrician , appointed  by the  
Applican t, access  to  the  p rem ises  in  o rder to  d isconnect the  e lectricity supply to  the  p rem ises . 

1.3 The  Respondent is  p roh ibited  from  tam pering  with  any ins ta lla tion  or rem oval by the  
e lectrician  fo r any reason whatsoever, including , bu t no t lim ited  to , reconnecting  the  power 
supply to  the  p rem ises . 

[44] Accord ing to  the  applican t, its  en titlem ent to  the  e lectricity te rm ina tion  order a rises  from  

a  ru le  housed  in  Rule  20 of its  Conduct Rules  (hereafte r: Rule  20). Reliance  is  a lso  p laced 

on  paragraphs  4 and  4.1 of the  adm inis tra tor’s  reso lu tion . 

[45] Conduct Rule  20 reads  as  fo llows: 

If accounts  a re  no t pa id  by the  25th day of the  m onth  fo llowing the  m onth  of subm iss ion  of the  
account, the  e lectricity supply to  the  un it m ay be  sum m arily and  without warn ing  suspended  and will 
on ly be  re -ins ta lled  upon paym ent o f a ll a rrea r accounts  p lus  such deposit as  the  Trus tees  m ay a t 
the ir d iscre tion  d irect. 

[46] Paragraph  4 and  4.1 of the  adm inis tra tor’s  reso lu tion  reads  as  fo llows : 

4. Whereas  it was  agreed  and  reso lved  by the  adm in is tra to r tha t, should  any m em ber fo rm ing  part 
o f the  [applican t] accrue  a rrea r levy contribu tions  exceed ing R20 000.00, the  [app lican t] will be  
en titled , bu t no t lim ited , to  the  fo llowing  re lie f: 

4.1 Applying to  court to  d isconnect the  e lectricity supply to  such  a  m em ber’s  p roperty 

[47] The respondent contends  tha t Rule  20 is  un lawful on  the  bas is  tha t it vio la tes  her access  

to  e lectricity which  is  p rovided  for in  the  Electricity Regula tion  Act.7 In  respect o f the  

adm inis tra tor’s  reso lu tion  the  respondent contends  tha t it is  unlawful and contra ry to  

Regula tion  25(1) of the  Prescribed  Managem ent Rules , and  was  never brought to  her 

a tten tion  prior to  the  presen t p roceedings . 

[48] The applican t’s  heads  of a rgum ent re fer to  severa l recen t judgm ents  which  have 

addressed  the  com petency of e lectricity te rm ina tion  orders . These  are  Lion  Ridge  (per 

 
7 Electricity Regu la tion  Act 4 of 2006 
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Wilson AJ  as  he  then  was),8 Balboa  Park (per Dippenaar J )9 and  The  S tra igh t (per Windell 

J ).10 To  these  m ay be  added  the  brie f judgm ent in  Ashwood Manor  (an  unopposed 

applica tion  which served  before  Manoim  J ),11 as  well its  leave  to  appea l reasons .12 Of 

these , The S tra igh t is , p resen tly, as  fa r as  I am  aware , the  only judgm ent which  

au thorised  the  e lectricity to  be  te rm ina ted  (a lbe it sub ject to  conditions ). 

[49] From  the  a foresa id  judgm ents , it appears  to  m e tha t the  assessm ent as  to  whether, in  a  

g iven  s itua tion , an  e lectricity te rm ina tion  order is  com peten t, is  carried  ou t with  re ference  

to  two inquiries . The  firs t inquiry cons iders  the  source  of a  body corpora te ’s  en titlem ent 

to  seek au thority to  te rm ina te  e lectricity supply. The  second inquiry cons iders  

cons titu tiona l im pera tives , m os tly in  favour of the  debtor, as  aga ins t po licy 

cons idera tions , m os tly in  favour of a  body corpora te  and  its  m em bers . On th is  approach , 

the  second inquiry com es  in to  p lay only if a  body corpora te  iden tifies  a  va lid  bas is  and 

source  for its  en titlem ent to  seek au thority to  te rm ina te  e lectricity supply. 

 

Source  of the  pow er 

[50] In  its  founding  a ffidavit, the  applican t expla ined  the  underlying  ra tiona l and  jus tifica tion  

for the  e lectricity te rm ina tion  order: the  respondent’s  fa ilu re  to  pay for e lectricity severe ly 

pre jud ices  the  o ther owners  and  the  applican t in  tha t they a re  “u ltim ate ly required  to  

subs id ise  the  Respondent’s  consum ption  of e lectricity” , and  will face  severe  financia l and  

lega l consequences  should  the  e lectricity te rm ina tion  order no t be  gran ted . 

[51] I am  sym pathe tic to , and  unders tand , the  ra tiona l and  jus tifica tion  provided by the  

applican t as  to  why the  court ought to  com e to  its  ass is tance . The  ques tion , however, is  

whether the  conduct ru le  and/or the  adm inis tra tor’s  reso lu tion  es tab lishes  a  sufficient 

lega l en titlem ent, in  the  presen t circum stances , to  the  e lectricity te rm ina tion  order. 

 
8 Lion  Ridge  Body Corpora te  v Alexander 2022 J DR 3057 (GJ ) 
9 Body Corpora te  of Ba lboa  Park v Skeyi and  Another 2024 J DR 1560 (GJ ) 
10 Body Corpora te  The  S tra ight v Katis i 2025 J DR 0126 (GJ ) 
11 Body Corpora te  Ashwood Manor v Macgregor 2023 J DR 3874 (GJ ) 
12 Body Corpora te  Ashwood Manor v Macgregor (leave  to  appea l) 2023 J DR 4578 (GJ ) 
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[52] In  Lion  Ridge , the body corpora te  had  en tered  in to  an  agreem ent with  its  m em bers  for 

the  provis ion  of am enities  and services  to  m em bers ’ un it as  contem pla ted  by § 4(h) o f the  

STSMA. The  body corpora te  a rgued  tha t th is  agreem ent en titled  it to  seek an  e lectricity 

te rm ina tion  order by virtue  of § 4(i) o f the  STSMA.  § 4(i) em powers  a  body corpora te  “ to  

do  a ll th ings  reasonably necessary for the  enforcem ent of the  ru les  and for the  

m anagem ent and  adm inis tra tion  of the  com m on property." 

[53] Wilson AJ  re jected  the  body corpora te ’s  re liance  on  § 4(i) o f the  STSMA because  the  

body corpora te  had  no t iden tified  a  particu lar ru le  em powering  it, in  the  firs t p lace , to  

seek an  e lectricity te rm ina tion  order: 

7. Neither the  Sectiona l Titles  Act nor the  s tandard  Managem ent and  Conduct Rules  p rom ulgated  
under it em power a  body corpora te  to  in te rfere  with  a  m em ber's  u tility supply, and  Lion  Ridge  
does  no t a llege  any o ther com m on law or s ta tu tory power to  do  so . It fo llows  tha t Lion  Ridge  
has  no t iden tified  the  source  of its  a lleged  righ t to  d isconnect o r lim it the  respondents '  u tilities . 
Critica lly, Lion Ridge  does  no t a llege  tha t it has  adopted  a  specific ru le , in  te rm s  of section  10 of 
the  Act o r section  6 o f the  Regula tions , tha t em powers  it to  d isconnect its  m em bers '  u tilities  to  
recover ou ts tand ing  levies . Nor does  it se t ou t the  te rm s  of the  agreem ent it says  it en tered  in to  
with  the  respondents  which  em power it, on  breach , to  seek the  re lie f fo r which  it now asks .13 

[54] Because  ne ither the  STSMA nor its  Regula tions  address  the  circum stances  under which  a  

body corpora te  m ight be  en titled  to  te rm ina te  e lectricity supply, a  body corpora te  seeking 

au thority to  te rm ina te  e lectricity supply m us t be  ab le  to  po in t to  a  particu la r ru le  or 

reso lu tion  g iving  it such au thority. This  was  expressed  in  Lion  Ridge as  fo llows:14  

9. …It is  tem pting  to  cons ider it as  little  m ore  than  com m on sense  tha t a  body corpora te  can  
co llect deb t from  its  m em bers , and  seek to  withdraw services  p rovided  th rough  the  body 
corpora te  un til tha t deb t is  pa id . 

10. The  rea lity is  m ore  com plex. In  the  firs t p lace , sectiona l title  schem es  exis t to  a llow the ir 
m em bers  to  negotia te  and m anage  the  term s  on  which  they will live  toge ther, share  the  burdens  
o f p roperty ownersh ip , regu la te  access  to  com m on property, and ach ieve  a  range  of o ther ends  
associa ted  with  the  adm in is tra tion  of a  particu lar schem e. 

11. A body corpora te  is  no t an  ord inary com m ercia l en tity. It derives  its  exis tence  and  its  au thority 
from  the  Sectiona l Titles  Act, and  from  the ru les  its  m em bers  m ake  for it. The  te rm s  on which  a  
body corpora te 's  m em bers '  righ ts  to  rece ive  water and  e lectricity m ay be  lim ited  are  a  class ic 
exam ple  the  sort o f th ing  tha t should  be  de libera ted  upon  and  agreed  be tween  them . That is  
p recise ly what is  envisaged under the  Act. The  Act p rovides  fo r a  body corpora te  to  en ter in to  
agreem ents  govern ing  the  supply of u tilities  to  particular section  owners  o r occupiers  (section  4 
(h ) o f the  Act), and  se ts  up  a  com prehensive  procedure  fo r the  m aking  and  im plem enta tion  of 
body corpora te  ru les . These  ru les  "m ust be  cons idered  to  be  and  in te rpre ted  as  laws  m ade  by 
and  for the  body corpora te" (section  6 o f the  Regula tions). 

12. Neither the  Act nor the  Regula tions  them selves  se t ou t whether and  under what circum stances  a  
body corpora te  m ay lim it o r d iscontinue  the  u tilities  supplied  to  one  of its  m em bers . It fo llows  
e ither tha t the  "laws" the  body corpora te  m akes  "by and  for" itse lf m us t g ran t such  a  power 

 
13 Lion  Ridge  (supra) 
14 Lion  Ridge  (supra)  
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before  the  body corpora te  exercises  it, or tha t a  d isconnection  m us t be  au thorised  in  te rm s  of an  
agreem ent reached  be tween  the  body corpora te  and  a  particu lar section  owner o r occupier. I do  
no t know whether Lion  Ridge  has  m ade  such  a  "law", o r entered  in to  an  agreem ent with  the  
respondents , tha t envisages  the  d isconnection  of water and  e lectricity fo r non-paym ent, because  
Lion  Ridge 's  founding  papers  do  no t address  its  powers  to  lim it o r d isconnect the  respondents '  
u tilities . There  is  accord ing ly no  p leaded  bas is  on  which  I can  order the  d isconnection  or 
lim ita tion  of the  respondents '  u tilities . 

[55] In  Balboa  Park, the  body corpora te  in itia lly appears  to  have  re lied  on a  trus tees ’ 

reso lu tion  which  appoin ting  the  body corpora te ’s  a tto rney to  “apply via  the  courts  to  

ob ta in  a  (s ic) court o rder to  d isconnect a ll owners  in  Balboa who are  in  a rrears  with  the ir 

levy accounts  with  ou ts tanding  am ounts  of R40 000 or m ore .”  It appears  to  have  been  

accepted  tha t th is  resolu tion  d id  no t, in  and  of itse lf, g ive  rise  to  the  type  of express  

agreem ent be tween  the  body corpora te  and  its  m em bers  which  would  em power and  

en title  the  body corpora te  to  seek an  e lectricity te rm ina tion  order, as  a lluded  to  in  Lion 

Ridge .15  

[56] In  Balboa  Park, the  body corpora te  then  sought to  house  its  en titlem ent to  an  e lectricity 

te rm ina tion  order in  “an  im plied , in ferred  or ancilla ry power to  d isconnect e lectricity and  

lim it water consum ption”  deriving  from  its  express  power to  co llect levies  and  act in  the  

com m on in te res ts  o f its  m em bers . The  body corpora te  a rgued  tha t under such 

circum stances , “com m unal in te res ts  m us t override  the  in te res ts  o f the  respondents .”  

Dippenaar J  form ula ted  her unders tanding  of the  body corpora te ’s  case  as  fo llows: 

[28] Ultim ate ly, the  nub of the  app lican ts ’ case  am ounted  to  whether there  was  any m erit in  the ir 
con ten tion  tha t the  power to  te rm inate  e lectricity and  water supply was  an  im plied , in ferred  o r 
ancilla ry power a fforded  to  a  body corpora te  and  whether the  reso lu tions  adopted  by the  
trus tees  o f the  respective  body corpora tes  were  com peten t. 

[57] Dippenaar J  agreed  with  Wilson AJ ’s  approach  (as  recorded  in  paragraph  [54] above), 

tha t such  a  power could  no t be  im plied  from  the  express  debt co llection  powers  g iven  to  

body corpora tes  under the  applicab le  s ta tu tory and  regula tory fram ework. Dippenaar J  

a lso  poin ted  out tha t the  body corpora te ’s  conduct / m anagem ent ru les , no t on ly d id  no t 

express ly au thorise  the  body corpora te  to  seek an  e lectricity te rm ina tion  order, they a lso  

d id  no t express ly g ive  such  au thority to  the  trus tees . 

[58] Dippenaar J ’s  reasoning as  to  why a  power to  seek an  e lectricity te rm ina tion  order could  

no t be  im plied  from  regular express  debt co llection  powers  is  as  fo llows : 

 
15 Ba lboa  Park (supra) a t [13] 
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[37] The  tes t fo r cons idering  whether the  powers  con tended  for can  be im plied , a re  se t ou t thus  in  
Lekhari.16 

It should  be  em phas ised , I th ink, tha t in  order tha t such  a  power m ay be  im plied , it is  no t sufficien t tha t 
its  exis tence  would  be  reasonably ancilla ry o r inciden ta l to  the  exercise  of any express  power, in  the  
sense  tha t it would  be  usefu l in  g iving  e ffect to  tha t power. It m us t be  reasonably necessary for tha t 
purpose . The  tes t is  no t m ere  usefu lness  or convenience , but necess ity. There  m us t be  a  need  of 
sufficien t cogency to  rebut the  presum ption  tha t the  Legis la tu re , in  conferring  the  power re lied  upon, 
in tended to  au thorise  leg is la tion  a ffecting  the  subjects  o f the  S ta te  and  not the  S ta te  itse lf in  its  jud icia l 
organs . Nor m us t the  im plied  power be  extended beyond  the  requirem ent of the  occas ion . What can  
be  d ispensed  with  withou t defea ting  the  object of the  express  power or preventing  its  exercise  in  a  
reasonably e ffective  way, is  not to  be  im plied . 

[38] In  app lying  th is  tes t, it cannot in  m y view be  concluded tha t the  app lican ts  have  illus tra ted  any 
bas is  to  in fer tha t such  im plied  power is  reasonably necessary. The  h igh  water m ark of the ir 
case  is  tha t lega l p roceed ings  cause  substan tia l de lays  before  the  p roceeds  o f any cla im  agains t 
a  reca lcitran t m em ber can  be  recovered . Moreover, the  risks  re ferred  to  in  the  app lican ts’ 
founding  papers  and  in  a rgum ent a re  based  on  specu la tion  and  suppos ition , ra ther than  prim ary 
facts . 

[39] A coercive  action  such as  the  withhold ing  of certa in  vita l m unicipa l se rvices  such  as  e lectricity 
and  water to  effective ly fo rce  paym ent of levies  o r o ther a rrear am ounts , m ay be  convenien t to  a  
body corpora te  bu t cannot be  in te rpre ted  to  be  reasonably necessary. 

[40] S im ilarly, such  a  power cannot be  cons trued  as  ancillary to  the  express  powers  to  co llect levies  
and  contribu tions , nor can  it be  concluded  tha t such  power exis ts  as  a  reasonable  consequence  
of exercise  o f the  express  powers  a fforded  to  the  trus tees .  

[41] Any in te rpre ta tion  which  a llows  for an  a lte ra tion  of the  s ta tu tory powers  ra ther than  an  
in te rpre ta tion  thereof cannot be  supported . In  in te rpre ting  the  p rovis ions , the  m eaning m us t be  
ascerta ined  in  the  con text o f the  STSMA as  a  whole .  

[42] The  in te rpre ta tion  con tended  for by the  app lican ts  in  m y view am ounts  to  an  a lte ra tion  of the  
s ta tu tory powers  and  cannot be  supported . The  te rm ination  of m unicipa l se rvices  as  a  coercive  
sanction  for non-paym ent is  no t a  necessary coro lla ry to  an  obliga tion  on  the  part o f m em bers  
to  pay, and  body corpora te  to  co llect levies  and  o ther charges  due , nor can  it reasonably be  
in ferred  to  be  a  reasonable  consequence of the  exercise  o f the  express  powers  o r the  deb t 
co llection  rem edy envisaged  in  the  re levan t govern ing  ins trum ents . 

[43] … 
[44] The  very fact tha t lega l p roceed ings  m ay be  ins titu ted  by a  body corpora te  aga ins t a  reca lcitran t 

m em ber, in  which  both  in teres t and  cos ts  can  be  recovered , and  debt co llection  is  ava ilab le  as  a  
rem edy to  a  body corpora te , m ilita tes  aga ins t the  no tion  tha t the  power to  seek te rm ination  of 
m unicipa l se rvices  is  an  ancilla ry o r inciden ta l power to  those  a fforded  body corpora tes  under 
the  STSMA and  the  m anagem ent and  conduct ru les  of the  respective  body corpora tes . The  fact 
tha t the  lega l p rocess  m ay take  tim e to  be  com ple ted  is  an  inevitab le  com m ercia l rea lity a ll 
cred ito rs  face  in  seeking to  enforce  paym ent from  the ir deb tors . 

[45] The  u ltim ate  sanction  tha t a  body corpora te  can  resort to  in  the  co llection  of a  deb t is  to  ob ta in  
judgm ent and pursue the  a ttachm ent and sa le  in  execu tion  of the  unit. A precondition  for any 
sa le  in  execu tion  would  be  a  se ttlem ent o f the  ou ts tand ing levies  owing to  the  body corpora te  
from  the proceeds  o f the  sa le . Fa iling  tha t, transfer o f the  p roperty would  no t take  p lace  without 
a  levy clearance  certifica te  be ing issued. The  fact tha t tha t would  take  tim e to  ach ieve , is  no t a  
sound  bas is  to  e ffective ly read  in , as  the  app lican ts  seek to  do , powers  which  the  Legis la tu re  
e lected  no t to  a fford  a  body corpora te . 

[46] The  en tire  s tructure , con text and  am bit o f the  STSMA, the  STA, the  m anagem ent ru les  and  the  
conduct ru les  a re  a im ed  a t a rm ing  body corpora tes  and  the ir trus tees  with  the  well-es tab lished  
procedure  o f deb t co llection  by u tilis ing  due  lega l p rocess . The Legis la tu re  saw fit no t to  a fford  

 
16 Lekhari v J ohannesburg  City Council 1956 (1) SA 552 (A) a t 567A-C 
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powers  such  as  those  curren tly sought to  body corpora tes , whils t d iffe ren t s ta tu tory powers  a re  
a fforded  by s ta tu te  to  en tities  such  as  Municipa lities  in  re la tion  to  deb t co llection . 

[47] Moreover, the  power a fforded  to  trus tees  to  act on  reso lu tions  passed  a t a  genera l m eeting  is  
a lso  no t unfe tte red . As  he ld  by Malan  J  in  Fish  Eagle  [27] , in  law, a  body corpora te  has  no  
power to  pass  a  reso lu tion  to  the  e ffect tha t it will no t carry ou t one  or m ore  of the  du ties  
im posed  upon  it by s  37 read  with  s  39 of the  STA.  

[48] The  sam e princip les  app ly by ana logy to  the  pass ing  of a  reso lu tion  purporting  to  au thorise  the  
exercise  o f powers  which  a  body corpora te  does  no t have . In  bo th  ins tances  the  pass ing  of such  
reso lu tion  would  be  u ltra  vires . 

[49] What exacerba tes  m atte rs  in  the  p resen t ins tance is  tha t the  reso lu tions  in  ques tion  were  no t 
even  taken  a t a  genera l m eeting  of m em bers  o f the  respective  body corpora tes , bu t by the  
trus tees  thereof in  trus tees ’ m eetings . That o f itse lf cas ts  doubt upon  the  va lid ity o f the  
reso lu tions . 

[59] The above  long  extract from  Dippenaar J ’s  judgm ent a lso  identifies  a  further concern  of 

the  learned  J udge: re liance  on a  trus tees ’ resolu tion  as  opposed  to  a  ru le  passed by the  

m em bers  them selves . It appears  tha t Dippenaar J  had  added  d ifficulties  with  accepting 

tha t a  trus tees ’ reso lu tion , as  opposed  to  a  m em bers ’ reso lu tion , could  be  regarded  as  

sufficien t authority to  seek an  e lectricity te rm ina tion  order. This  does  no t m ean  to  sugges t 

tha t, on  m y read ing  of the  judgm ent,  Dippenaar J  would  be  prepared  to  uphold  such a  

power even  if passed  in  genera l m eeting  (i.e ., by the  m em bers ). 

[60] In  Ashwood Manor  ̧ Manoim  J  in  h is  short reasons  for judgm ent on  tha t unopposed 

applica tion , expla ined  tha t the  reason  why he  d id  no t g ran t the  body corpora te  an  

e lectricity te rm ina tion  order was  because  “no  lega l power was  advanced  by the  [body 

corpora te ] to  gran t such  a  form  of re lie f to  a  priva te  body.” 17 Manoim  J  adopted  the  

reasoning  in  Lion Ridge .18 Having  so  he ld , Manoim  J  acknowledged  unders tandable  

frus tra tion  on  the  part o f the  body corpora te  and  its  m em bers . Manoim  J  sugges ted  tha t 

the  body corpora te ’s  rem edy was , therefore , to  adopt a  ru le  g iving it such  power.19 

[61] In  h is  leave  to  appea l reasons  in  Ashwood Manor (leave  to  appea l), Manoim  J  no ted  a  

be la ted  a rgum ent tha t the  source  of the  body corpora te ’s  power was  to  be  found  in  

section  4(i) o f the  STSMA but expressed  no view as  to  whether th is  a rgum ent had  been  

sufficien tly (in  th is  case , im plicitly) ra ised  in  the  applica tion  papers . That be ing  sa id , the  

bas is  upon  which Manoim  J  gran ted  leave  to  appea l was  as  fo llows: 

[9] What I am  persuaded  by is  an  a rgum ent tha t courts  in  th is  d ivis ion  have  som etim es  gran ted  
such  re lie f i.e . the  d isconnection  re lie f, whils t o thers  have  no t. Nor is  it clear to  m e tha t the  

 
17 Ashwood Manor (supra ) a t [8] 
18 Lion  Ridge  (supra) a t 7 
19 Ashwood Manor (supra ) a t [10] 
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argum ent re lying  on  section  4(i) o f the  Act has  been  m ade  sufficien tly clearly before , as  it has  
now on  appeal. This  is  p robably because  m os t o f these  cases  cam e on  the  unopposed  m otion  
ro ll as  d id  th is  one . Many body corpora tes  a re  like  the  app lican t, faced  with  a  s im ila r p rob lem  in  
subs id is ing  the  e lectrica l deb ts  o f a  defau lting  owner on  an  ongoing bas is . Whether th is  
a rgum ent p reva ils  o r no t, lega l cla rity on  th is  po in t is  in  the  bes t in te res ts  of bo th  body 
corpora tes  and  owners . If the  app lican t does  no t succeed , then  it, and  o thers  s im ila rly s itua ted , 
m us t know tha t they m us t cons ider a lte rna tives  including those  sugges ted  by Wilson J . Th is  
need  for cla rity and  the  p reva lence  of these  cases  in  the  courts , is  a  sufficien tly com pelling  
reason  for leave  to  be  g ran ted  in  te rm s  of section  17(1)(a)(ii) o f the  Superio r Courts  Act.20 

[62] Before  tu rn ing  to  a  d iscuss ion  on  The  S tra igh t, I am  now a t a  po in t in  m y ana lys is  where , 

a ris ing  from  Lion  Ridge , Balboa  Park, and  Ashwood Manor, I ven ture  to  sugges t tha t the  

fo llowing  m ight fa irly be  g leaned: 

(i) The s ta tu tory and  regula tory reg im e applicab le  to  body corpora tes  (for exam ple , 

section  4(i) o f the  STSMA) does  no t express ly g ive  body corpora tes  the  au thority to  

te rm ina te  e lectricity supply (th rough a  court o rder, obvious ly). 

(ii) The applicab le  s ta tu tory and  regula tory reg im e does  no t confer such a  power 

im plicitly. 

(iii) A body corpora te  seeking  to  te rm ina te  e lectricity supply m us t, a t the  very leas t, be  

ab le  to  point to  an  express  conduct o r m anagem ent ru le  or reso lu tion  passed  by the  

genera l m em bersh ip  ru le , which  in  clear te rm s , g ives  it such  power. A trus tees ’ 

reso lu tion  m ay not be  sufficien t for th is  purpose . On the  o ther hand, it m ay be  tha t 

even  a  ru le  or reso lu tion  passed  by m em bers  express ly g iving  a  body corpora te  such  

power would  be  u ltra  vires .  

(iv) Assum ing tha t an  express ly and clearly worded  ru le  or reso lu tion  is  no t u ltra  vires , it 

m us t s till pass  cons titu tiona l scru tiny. 

 

[63] In  The  S tra igh t, the  body corpora te , in  its  founding  a ffidavit, jus tified  its  en titlem ent to  

seek an  e lectricity te rm ina tion  order on  the  bas is  o f a  trus tees ’ resolu tion  au thoris ing  the  

body corpora te  to  appoin t agents  o r a tto rneys  to  recover a rrears  from  reca lcitran t 

owners . No re liance  was  p laced  on  a  conduct / m anagem ent ru le . The  respondent 

opposed  the  re lie f on  the  bas is  that there  was  no  agreem ent be tween  h im  and  the  body 

corpora te  au thoris ing d isconnection  of the  e lectricity supply. 

[64] Faced  with  th is  den ia l, the  body corpora te , in  its  rep lying a ffidavit, asserted  tha t a  tacit 

agreem ent exis ted  be tween  it and  the  owner. This  tacit agreem ent, accord ing to  the  body 

 
20 Ashwood Manor (leave  to  appea l) (supra) a t [9] 
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corpora te , was  es tab lished  when the  owner purchased a  un it in  the  schem e. The 

consequence  of th is  was  tha t the  owner was  “bound by the  Rules  and  Regula tions  passed 

by the  trus tees  of the  Body Corpora te .”  and  tha t “Genera l and  specia l reso lu tions  passed 

by the  trus tees  were  thus  enforceable  aga ins t the  respondent.” 21 The  tacit agreem ent  

asserted  by the  body corpora te  was  unders tood by Windell J  as  fo llows: 

[32] The  tacit agreem ent en ta ils  tha t when the  Body Corpora te  pays  the  e lectricity charges  on  
behalf o f the  owners , they in  tu rn  have  an  ob liga tion  to  re im burse  the  Body Corpora te  fo r such  
paym ent…. 

[33] … 
[34] Thus , in  te rm s  of the  tacit agreem ent, if an  owner fa ils  to  re im burse  the  Body Corpora te , it is  

en titled  to  take  the  necessary s teps  to  m itiga te  its  losses  and  preven t fu rther usage  un til the  
e lectricity charges  had  been  pa id . In  e ffect, what the  Body Corpora te  is  seeking , is  a  
te rm ination  of the  agreem ent be tween  it and  its  owner. 

[65] In  Lion Ridge , the  body corpora te  - in  a rgum ent - a lso  re lied  on a  tacit agreem ent to  

jus tify the  e lectricity te rm ina tion  order. Wilson AJ  noted  tha t the  tacit agreem ent had  not 

been  m ade  out in  the  founding  papers  (it was  no t m ade  out in  the  rep lying  a ffidavit 

e ither) and , qu ite  righ tly in  m y view, re fused  to  en terta in  its  exis tence . On the  o ther hand , 

in  The  S tra igh t, Windell J  was  prepared  to  accept the  exis tence  of the  asserted  tacit 

agreem ent even  though it had  only been  ra ised  by the  body corpora te  in  its  rep lying 

a ffidavit. In  th is  regard  Windell J  s ta ted  as  fo llows : 

[31] In  Lion  Ridge  the  bas is  fo r the  au thorisa tion  re lie f was  no t p roperly p leaded . In  th is  app lica tion , 
the  Body Corpora te  had  m ade  ou t a  case  fo r the  au thorisa tion  re lief based  on  a  tacit agreem en t 
be tween  the  Body Corpora te  who is  represen ted  by the  trus tees  on  the  one  s ide  and the  owners  
o f the  units  on  the  o ther s ide . The  Respondent d id  not a ttend  the  hearing , d id  not file  heads  o f 
a rgum ent and d id  no t seek leave  to  file  a  supplem entary a ffidavit. The  a llega tions  m ade  by the  
Body Corporate  in  re la tion  to  the  tacit agreem ent a re  thus  undispu ted . 

[66] In  so  fa r as  the  source  of a  body corpora te ’s  power to  seek an  e lectricity te rm ina tion  order 

is  concerned , I a lso  do not agree  with  the  view expressed  in  The  S tra igh t tha t a  body 

corpora te  would  be  en titled  to  re ly on  a  tacit agreem ent as  a fford ing  it such  power, 

whether such  tacit agreem ent was  ra ised  in  the  founding  a ffidavit o r no t. 

[67] I am  of the  view tha t a  body corpora te  m us t, a t the  very leas t, be  ab le  to  iden tify to  the  

court, in  its  founding  papers , an  express  and clearly worded  ru le  or resolu tion  adopted  or 

passed  by the  genera l m em bersh ip  to  th is  e ffect.22 S ince  the  applicab le  s ta tu tory and  

regula tory reg im e does  no t g ive  body corpora tes  such  express  power, the  source  for th is  

 
21 The  S tra igh t (supra) a t [27] 
22 My reasons  for not accep ting  tha t a  trus tees ’ re so lu tion  will su ffice  is  se t ou t in  paragraph [70] be low. 
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power would  have  to  com e from  in te rna l govern ing  ins trum ents  which  a re  regarded  as  

contracts  and  agreem ents  be tween  the  body corpora te  and  its  m em bers . I, therefore , on  

th is  issue , a lign  m yse lf with  the  views  se t ou t in  Lion Ridge  and , seem ingly, in  Ashwood 

Manor. 

[68] I do , however, agree  with  Dippenaar J ’s  view tha t such a  ru le  or reso lu tion  would  have  to  

pass  cons titu tiona l m uster.23 This  was  a lso  expressed  by Wilson  AJ  in  Lion  Ridge   in  the  

fo llowing  te rm s : 

15. Third ly, and  probably m os t im portan tly, the  re lie f tha t Lion  Ridge  cla im s  im plica tes  a  de lica te  
web  of cons titu tiona l righ ts . These  a re  the  righ t aga ins t a rb itra ry depriva tion  of p roperty (section  
25 (1) o f the  Cons titu tion , 1996), the  righ t to  sufficien t water (section  27 (1) (b ) o f the  
Cons titu tion , 1996), the  public law righ t to  rece ive  e lectricity from  a  m unicipa lity, even  where  the  
e lectricity is  transm itted  through  an  in term ediary such  as  a  land lord  or a  body corpora te  (see  
J oseph  v City o f J ohannesburg  2010 (4) SA 55 (CC), para  47), and  the  righ t o f access  to  adequate  
hous ing (section  26 of the  Cons titu tion , 1996). 

16. Relie f lim iting  these  cons titu tiona l righ ts  is  p la in ly incom peten t if it is  no t au thorised  by law. The 
fo rm  tha t law m ight take  depends  on  the  facts  o f a  particu lar case . In  th is  m atte r, the  very leas t 
tha t would  have  to  be  es tab lished is  a  provis ion  of the  Sectiona l Titles  Act, a  ru le  o f the  body 
corpora te , o r a  te rm  in  an  agreem ent tha t au thorises  the  re lie f Lion  Ridge  now cla im s . Lion  
Ridge  does  no t a llege  any of th is . The  ins trum ent au thoris ing  the  re lie f, where  it exis ts , m ay 
itse lf have  to  conform  to  cons titu tiona l requ irem ents  des igned  to  p ro tect the  righ ts  im plica ted . 
However, s ince  no  au thoris ing  ins trum ent is  a lleged in  Lion  Ridge 's  founding  papers , I need  no t 
address  tha t is sue . 

[69] In  m y view a  ru le  or m em bers ’ reso lu tion , which  express ly gran ts  a  body corpora te  the  

righ t to  seek te rm ina tion  of e lectricity supply, ought to  provide  for and  se t ou t sufficien t 

guardra ils  which have  the  e ffect o f g iving concre te  express ion  to  the  cons titu tional righ ts  

a fforded  to  ind ividua l m em bers . The  enforcem ent of tha t ru le  by a  court ought to , in  any 

event, cons ider cons titu tiona l im pera tives , by lim iting  such  enforcem ent in  such a  way 

tha t  ba lances  the  owner’s  cons titu tiona l righ ts  as  aga ins t po licy cons idera tions  in  favour 

of the  body corpora te  and  its  genera l m em bersh ip .  

[70] Las tly, I tu rn  to  the  ques tion  as  to  whether an  express ly worded  trus tees ’ reso lu tion  

would  suffice . Dippenaar J  appears  to  be  of the  view tha t it would  no t. I agree  with  th is . A 

body corpora te  and  its  m em bers  a re  contractua lly bound to  each  o ther. In  the  presen t 

m atte r, the  agreem ent be tween  the  applican t and  its  m em bers  (including  the  respondent) 

is  tha t the  applican t pays  for a ll e lectricity supplied , with  m em bers  then  re im burs ing  the  

applican t for the ir share . The  agreem ent (which is  loca ted  in  Rule  20) en titles  the  

applican t to  seek te rm ina tion  of e lectricity supply to  reca lcitran t m em ber’s  un its . Thus , 
 

23 Ba lboa  Park (supra) a t [52] 
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the  applicant’s  righ t to  ob ta in  au thorisa tion  from  a  court to  te rm ina te  e lectricity supply is  

housed  in  an  agreem ent be tween  the  applican t and  its  m em bers . A trus tees ’ resolu tion  to  

th is  e ffect would  therefore  no t suffice , and  as  previous ly he ld  such  a  power does  not a rise  

im plicitly from  a  body corpora te ’s  genera l deb t co llection  powers . The  sam e applies  to  

the  adm inis tra tor’s  resolu tion s ince  the  adm inis tra tor s teps  in to  the  shoes  of the  trus tees  

bu t no t the  m em bers .24 

[71] Whils t, from  a  s ta tu tory and  regula tory po in t o f view, a  body corpora te  m ay only seek to  

te rm ina te  e lectricity supply if there  is  an  express  agreem ent to  th is  e ffect, cons titu tiona l 

im pera tives  ought, in  m y view, a lso  in form  the  au thorisa tion  of such  an  order by the  

court, and , if appropria te , p roscribe  its  lim its . 

[72] And with  tha t I now turn  to  d iscuss  the  second inquiry: the  cons titu tiona l righ ts  o f the  

reca lcitran t owner as  aga ins t policy cons idera tions  in  favour of the  body corpora te  and  its  

genera l m em bersh ip . 

 

 

Cons t itu t iona l im pera t ives  and  policy cons idera t ions  

[73] In  Lion Ridge , Wilson  AJ  had  th is  to  say on  cons titu tiona l im pera tives : 

15.  Th ird ly, and  probably m os t im portan tly, the  re lie f tha t Lion  Ridge  cla im s  im plica tes  a  de lica te  
web  of cons titu tiona l righ ts . These  a re  the  righ t aga ins t a rb itra ry depriva tion  of p roperty (section  
25 (1) o f the  Cons titu tion , 1996), the  righ t to  sufficien t water (section  27 (1) (b ) o f the  
Cons titu tion , 1996), the  public law righ t to  rece ive  e lectricity from  a  m unicipa lity, even  where  the  
e lectricity is  transm itted  through  an  in term ediary such  as  a  land lord  or a  body corpora te  (see  
J oseph  v City o f J ohannesburg  2010 (4) SA 55 (CC), para  47), and  the  righ t o f access  to  adequate  
hous ing (section  26 of the  Cons titu tion , 1996).25 

16.  Relie f lim iting  these  cons titu tiona l righ ts  is  p la in ly incom peten t if it is  no t au thorised  by law. The 
form  tha t law m ight take  depends  on  the  facts  o f a  particu lar case . In  th is  m atte r, the  very leas t 
tha t would  have  to  be  es tab lished is  a  provis ion  of the  Sectiona l Titles  Act, a  ru le  o f the  body 
corpora te , o r a  te rm  in  an  agreem ent tha t au thorises  the  re lie f Lion  Ridge  now cla im s . Lion  
Ridge  does  no t a llege  any of th is . The  ins trum ent au thoris ing  the  re lie f, where  it exis ts , m ay 
itse lf have  to  conform  to  cons titu tiona l requ irem ents  des igned  to  p ro tect the  righ ts  im plica ted… 

 
24 See  section  16 of the  STSMA 
25 Lion  Ridge  (supra) a t [15]; a lso  see  The  S tra igh t (supra ) a t [21] to  [23] and  [35]; Ba lboa  Park (supra) a t [50] to  [54]  
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[74] In  Balboa  Park, Dippenaar J , approving  of the  a foresa id  d ictum  from  Lion  Ridge ,26 s ta ted  

as  fo llows  with  re ference  to  cons titu tiona l im pera tives : 

[43] Whils t ancilla ry and  inciden ta l powers  m ay be  in ferred  from  express  powers  and  powers  m ay be  
conferred  by im plica tion , as  a rgued  by the  app lican ts , and  whils t com m on in teres ts  o f owners  
m ay in  certa in  ins tances  override  the  in te res ts  o f individual owners , com m unity ownersh ip  does  
no t in  a ll ins tances  en joy param ountcy. More  so , where  it would  in fringe  on  ind ividual owners ’ 
cons titu tiona l righ ts , as  it would  in  the  p resen t circum stances . The  app lican ts’ re liance  on  Fish  
Eagle  thus  does  no t ava il them . 

[50] The  s ign ificant im pact on  the  cons titu tiona l righ ts  o f a  reca lcitran t m em ber by the  exercise  o f a  
te rm ination  power, fu rther m ilita tes  aga ins t the  cons truction  of such power as  be ing  necessary. 
It is  se lf-eviden t tha t no  m anagem ent ru les  o r conduct ru les  m ay conflict with  the  Bill o f Righ ts  
and  the  Cons titu tion  . It fo llows  tha t the  powers  which  a  body corpora te  m ay exercise , m us t a lso  
pass  Cons titu tiona l m us ter. 

[52] Thus , even  if m em bers  in  a  genera l m eeting  were  to  seek the  adoption  of m anagem ent ru les  o r 
conduct ru les  which  agree  to  the  te rm ination  of m unicipa l se rvices  such  as  e lectricity o r water 
supply in  the  even t o f non-paym ent, any such  ins trum ent would  have  to  conform  to  
cons titu tiona l requ irem ents  to  p ro tect the  im plica ted  righ ts  re ferred  to . Absen t adequate  
p ro tection , any such  m anagem ent o r conduct ru les  m ay well no t bear cons titu tiona l scru tiny 
and  be  u ltra  vires . 

[53] Whils t recognis ing  tha t the  p roposed  re lie f would  im pact on  the  cons titu tiona l righ ts  o f the  
respondents , the  app lican ts  re lied  on  the  lim ita tion  clause  in  s  36 of the  Cons titu tion  in  a rgu ing 
tha t any in fringem ent o f the  respondents ’ cons titu tiona l righ ts  would  be  jus tified  in  exercis ing  
the  ba lancing  act which  m us t be  perform ed where  fundam enta l rights  com pete . 

[54] No such case  had however been  m ade ou t in  the  app lican ts’ founding papers  fo r any such 
lim ita tion . What is  clear from  the  founding  papers , is  tha t the  respondents ’ cons titu tiona l righ ts  
and  the  im pact o f the  te rm ination  re lie f sought on  those  righ ts , were  s im ply ignored  and  have  
no t been  addressed , desp ite  the  cau tions  expressed  in  Lion  Ridge . The  ba ld  a rgum ent tha t the  
com m unal in te res ts  o f the  m em bers  m us t override  the  in te res ts  o f reca lcitran t m em bers  is  an  
over s im plifica tion  and does  address  the  true  is sue  a t p lay. 

[75] Is sues  a ris ing  from  the  cons titu tion , were  addressed  by Windell J  in  The  S tra igh t as  

fo llows: 

[23] The  Cons titu tiona l Court in  J oseph exam ined  the  re la tionsh ip  be tween  the  m unicipa lity, a  
service  p rovider, and  the  u ltim ate  user of the  service  (tenan ts ), where  the  service  is  p rovided  
th rough  a  th ird  party, such  as  a  land lord . The  m unicipa lity d isconnected  the  e lectricity a fte r 
g iving on ly no tice  to  the  land lord  and  not to  the  tenan ts . The  tenan ts , in te r a lia , cla im ed tha t the  
d isconnection  without no tice  to  them  viola ted  the ir cons titu tiona l righ t to  access  to  adequate  
hous ing  (im plying  a  righ t to  e lectricity) and  hum an dign ity (under sections  26 and  10 of the  
Cons titu tion , respective ly), and  the ir con tractua l righ ts  aga ins t the  owner o f the  property. The  
Court he ld  that the  righ t to  e lectricity was  a  public law righ t and  tha t the  tenan ts  were  en titled  to  
p rocedura l fa irness  in  tha t they had  to  rece ive  adequate  no tice  a t las t 14 days  before  
d isconnection . 

[38] Las tly, the  respondent’s  re liance  on J oseph  is  m isplaced , as  the  facts  o f tha t m atte r a re  wholly 
d is tinguishab le  from  the  presen t m atte r. The  Cons titu tiona l Court in  J oseph  apprecia ted  the  
im portance  of deb t co llection  by loca l governm ent in  the  even t o f non-paym ent o f e lectrica l 
charges  bu t he ld  tha t before  the  m unicipa lity can  d isconnect the  e lectricity there  m us t be  

 
26 Ba lboa  Park (supra) a t [51] 
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procedura l fa irness  in  tha t p roper no tice  m us t be  g iven  to  the  end-users . In  the  p resen t m atte r, 
the  Body Corpora te  fo llowed  due process  by sending  a  le tte r da ted  21 February 2022 to  the  
respondent inform ing  h im  of the  consequences  o f non-paym ent o f h is  levies  (which  included 
seeking  an  court o rder tha t will m ade  provis ion  for the  d isconnection  of the  e lectricity supply to  
the  respondent’s  un it un til the  a rears  had  been  se ttled) and approach ing the  court to  ga in  the  
necessary au thority to  d isconnect the  e lectricity supply to  the  respondent’s  unit. 

[76] There  was  no  need  for Manoim  J  in  Ashwood Manor to  grapple  with  cons titu tiona l 

im pera tives , because  the  body corpora te  had  not iden tified  the  lega l power which en titled  

it to  seek an  e lectricity te rm ina tion  order. 

[77] As appears  from  the  above , Lion  Ridge , Balboa Park and The  S tra igh t  a ll re fe rred  to  the  

judgm ent of the  Cons titu tiona l Court in  J oseph.27  

[78] In  J oseph , tenants  in  a  bu ild ing  had  been  paying  for e lectricity charged  to  them  by the  

landlord , bu t the  landlord  had  fa iled  to  pay over these  funds  to  the  m unicipa lity. The 

m unicipa lity then  d isconnected  e lectricity supply to  the  en tire  bu ild ing . The  issue  in  

J oseph  was  whether tenants , who had  no  contractua l re la tionship  with  the  m unicipa lity, 

were  neverthe less  “entitled  to  procedura l fa irness  in  the  form  of no tice  and  an  

opportun ity to  m ake represen ta tions  to  [the  m unicipa lity] before  e lectricity supply was 

te rm ina ted .” 28  

[79] The Cons titu tiona l Court he ld  tha t the  tenants  were  en titled  to  procedura l fa irness , 

decla red  the  d isconnection  unlawful, and  ordered  the  m unicipa lity to  reconnect the  

e lectricity supply. 

[80] The facts  o f the  presen t m atte r a re  obvious ly d is tinguishable  from  the  facts  in  J oseph  (as  

a lso  no ted  by Windell J  in  The  S tra igh t). It was  no t subs tan tive  law princip les  which led  

the  Cons titu tiona l Court to  ordering  the  e lectricity supply to  be  reconnected , bu t ra ther 

adm inis tra tive  jus tice  princip les . Adm inis tra tive  jus tice  princip les  find  no applica tion  in  

the  presen t m atte r. Yet, even  in  J oseph , and  as  po in ted  out by Windell J , the  

Cons titu tiona l Court “apprecia ted  the  im portance  of debt-collection by loca l 

governm ent” :29 

[51]  Noth ing  in  th is  judgm ent should  be  taken  to  sugges t a  fa ilu re  to  apprecia te  the  im portance  of 
deb t co llection  by loca l governm ent. The  ou ts tand ing deb ts  o f City Power a re  s taggering . The  

 
27 J oseph and  Others  v City o f J ohannesburg  and  Others  2010 (4)  SA 55 (CC) 
28 J oseph (supra ) a t [1] 
29 The  S tra igh t (supra) a t [38] 
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im portance  of deb t co llection  by m unicipa lities  was  em phas ised  by th is  court in  Mkontwana , 
where  Yacoob  J  s ta ted  tha t it is  ' im portan t fo r unpaid  m unicipa l deb t to  be  reduced  by a ll 
leg itim ate  m eans ' .30 In  a  separa te  concurring  judgm ent, O'Regan  J  a ffirm ed  tha t ' (t)here  can  be  
no  doubt tha t m unicipa lities  bear an  im portan t cons titu tiona l ob liga tion  and  a  s ta tu tory 
respons ib ility to  take  appropria te  s teps  to  ensure  the  e fficien t recovery of deb t' .31 

[52] In  addition , righ ts  en ta il respons ib ilities . Citizens  who can, m us t take  respons ib ility fo r paying  for 
services  p rovided  to  them  in  fu lfilm ent o f governm ent's  s ta tu tory and  cons titu tiona l ob liga tions . 
Governm ent is  en titled  to  requ ire  th is  o f citizens . Moreover, governm ent regu la tion  is  im plicit in  
the  no tion  of p rovid ing  e lectricity. 

[81] The aforesa id  extract from  J oseph  looks  very m uch like  the  kind of po licy cons idera tions  

which  the  body corpora tes , in  the  judgm ents  re fe renced  above , iden tified  in  support o f 

e lectricity te rm ina tion  orders .32 

[82] In  the  presen t m atte r, th is  is  addressed  by the  applican t as  fo llows : 

37.  As  deposed  to  here in  above , the  Respondent has  con tinuous ly fa iled , neg lected  and /or re fused  
to  pay for the  consum ption charges  re la ting  to  the  use  o f e lectricity on  or in  the  property. The  
Respondent is  curren tly us ing  services  on  a  da ily, weekly and  m onth ly bas is  tha t the  
Respondent is  no t m aking  paym ent fo r and  the  Applican t, as  well as  a ll o ther paying  owners  in  
the  schem e, a re  severe ly p re jud iced  by the  s itua tion  as  they are  u ltim ate ly requ ired  to  subsid ise  
the  Respondent's  consum ption  of e lectricity. 

38.  Whils t a  fa ilu re  to  pay every am ount due to  the  Applican t is  p re jud icia l to  it, a  fa ilu re  to  e ffect 
paym ent o f e lectricity consum ption  charges  is  m os t pre jud icia l. The  reason  for th is  is  tha t the  
Applican t is  ob liga ted , on  a  m onth ly bas is , to  e ffect paym ent o f e lectricity consum ption  charges  
in  respect o f every section  with in  its  schem e, to  the  loca l council. If the  Applican t does  no t 
recover these  paym ents , it will con tinue  to  advance  m onies  to  the  council, on  behalf o r section  
owners  who do  no t pay for e lectricity consum ption . This  will deple te  any savings  which  the  
Applican t m ay have  and  will u ltim ate ly cause  the  Applican t to  have  a  negative  bank ba lance , 
risking  a  d isconnection  of the  e lectricity supply, by the  loca l m unicipa lity, to  a ll of the  sections  
and  the  Applican t be ing p laced  under adm in is tra tion . This  would  severe ly p re jud ice  a ll o f the  
m em bers  o f the  Applican t, who  will be  le ft without an  e lectricity supply and will su ffer a  
s ign ifican t decrease  in  the ir p roperty va lues . 

39.  The  Respondent, as  an  owner o f the  p roperty in  the  Applican t, is  liab le  to  pay for the  use  o f 
consum ed e lectricity on  the  p rem ises . The  Applican t faces  severe  financia l and  lega l 
consequences  should  the  above  Court no t g ran t th is  cla im .… 

40.  An  Order fo r the  d isconnection  of the  supply of e lectricity to  the  p roperty will pu t the  Applicant 
in  the  pos ition  where  it will be  ab le  to  cap  its  losses , in  respect o f a rrear e lectricity consum ption  
charges  perta in ing to  the  p roperty, whils t it a ttem pts  to  recover the  a rrea rs . At the  very leas t, the  
Applican t and a ll o f its  m em bers  will m itiga te  fu rther losses  in  th is  regard  and  will be  ab le  to  
p reven t the  s itua tion  from  becom ing  worse , by preven ting  further e lectricity supply to  the  
p roperty in  circum stances  where  the  Respondent re fuses  to  pay ad  infin itum , and avoid ing  the  

 
30 Foo tnote  42 in  J oseph: “Mkontwana  above  n25 a t para  52.”  Mkontwana  is  Mkontwana  v Nelson  Mande la  Metropolitan  
Municipa lity and  Another; Bisse tt and  Others  v Buffa lo  City Municipa lity and  Others ; Trans fe r Rights  Action  Cam paign  and  
Others  v MEC, Loca l Governm ent and  Hous ing , Gauteng, and  Others  (KwaZulu-Nata l Law Socie ty and  Msunduzi Municipa lity 
as  Am ici Curiae) 2005 (1) SA 530 (CC) (2005 (2) BCLR 150; [2004] ZACC 9). 
31 Footno te  43 in  J oseph: “ Id  in  para  124.”  
32 See  for exam ple : Lion  Ridge  (supra) a t [18], Ba lboa  Park (supra ) a t [15] 



Page  22 of 26 
 

risk o f the  loca l council d isconnecting  the  e lectricity supply to  every section  in  the  Applican t’s  
schem e. 

41. Accord ing ly the  Applican t has  fo llowed  the  appropria te  lega l p rocess  without taking  the  law in to  
its  own hands , and has  no  o ther a lte rna tive  bu t to  approach  the  above Honourab le  Court fo r the  
re lie f se t ou t here in . 

[83] The respondent accepts  tha t she  is  liable  for the  use  of e lectricity consum ed in  her un it, 

and  tha t she  has  no t pa id  the  applican t for such  usage . The  respondent denies , however, 

tha t the  app lican t faces  severe  financia l and  lega l consequences  if a  te rm ina tion  order is  

no t g ran ted . According  to  the  respondent th is  is  because  the  applican t has  no t p roposed 

and  exhaus ted  a lte rna tive  m easures  such as  ins ta lling  prepa id  m eters . In  the  

respondent’s  view these  would  m itiga te  the  applican t’s  fu ture  dam ages . For th is  reason, 

the  respondent seeks  d ism issa l o f the  e lectricity te rm ina tion  order sought and  asks  the  

court to  d irect the  applican t to  explore  o ther ava ilab le  a lte rna tive  m easures . 

[84] In  its  heads  of a rgum ent, the  applican t p rovides  for the  poss ib ility of the  court ordering 

the  ins ta lla tion  of a  p repa id  e lectricity m eter as  an  a lte rna tive  m easure  for m itiga ting  

fu ture  harm  and  loss  to  the  applican t. The  applican t subm its  tha t the  cos ts  consequent on  

such ins ta lla tion  (should  it be  ordered) m us t be  pa id  by the  respondent. 

[85] During  the  hearing  I expressed  concern  with  m aking  such an  order as  I had  no 

inform ation  as  to  the  applican t’s  e lectricity in fras tructura l se t up , whether the  

in fras tructure  could  reasonably accom m odate  such an  a lte rna tive  m easure , and if so  a t 

what cos t. I a lso  expressed  reserva tions  about the  respondent’s  ab ility to  pay for the  

ins ta lla tion .  

[86] Ins ta lla tion  of a  p repa id  e lectricity m eter m ay, in  certa in  circum stances , be  preferrab le  to  

d isconnection  of e lectricity supply. But if th is  is  so , then , in  m y view, it would  be  for the  

reca lcitran t owner to  m ake  out a  p roper case  for th is , no t the  body corpora te . In  the  

presen t case  I am  not prepared  to  m ake  such an  order. 

[87] In  the  presen t m atte r, the  applicant re lies  on  a  conduct ru le  (an  agreem ent be tween  the  

applican t and  its  m em bers ) which en titles  the  applican t to  te rm ina te  e lectricity supply in  

the  event o f non-paym ent of a ll a rrear am ounts , and  for resum ption  of e lectricity supply 

once  a ll a rrear am ounts  have  been  pa id . In  m y view th is  conduct ru le  provides  sufficien t 

bas is  for the  assertion  by the  applican t o f a  righ t to  seek te rm ina tion  of e lectricity supply 
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to  Unit 7[...]. On the  o ther hand , te rm ina tion  of e lectricity supply with  re ference  to  a ll 

a rrear am ounts , no t jus t a rrear e lectricity charges  (The arrear e lectricity charges  cla im ed 

by the  applican t, which  is  a  com ponent of the  R77 713.91, is  R11 954.61.), and  resum ption 

of supply upon paym ent of a ll a rrear am ounts , aga in  no t jus t a rrear e lectricity charges , is  

in  m y view both  cons titu tiona lly problem atic and  extends  beyond the  applican t’s  

im m edia te  po licy concern  be ing  its  contractua l ob liga tion  to  pay the  m unicipality for 

e lectricity usage  and  obta in  re im bursem ent for tha t am ount from  its  m em bers . This  is sue  

was  in  fact no ted  by Manoim  J  in  h is  leave  to  appea l reasons  of Ashwood Manor: 

[10] What th is  case  a lso  ra ises , and was  no t a rgued  in  the  leave  to  appeal, and  I have  on ly 
cons idered  bela ted ly, is  tha t even  if there  is  such  a  power to  d isconnect, does  tha t power extend  
to  the  recovery of a ll the  a rrear deb ts…or on ly the  a rrea r e lectricity deb t.33 

The  appropria te  re lie f 

[88] Having  regard  to  the  facts  in  th is  case  as  well as  cons titu tiona l im pera tives , I am  prepared  

to  au thorise  te rm ina tion  of e lectricity supply to  Unit 7[...], bu t sub ject to  various  

lim ita tions  and  conditions . In  do ing  so  I am  a lso  m indful o f the  fact tha t the  applican t is  

under adm inis tra tion , and  tha t it is  a lready heavily indebted  to  the  m unicipa lity. The 

respondent’s  conduct in  no t paying  her share  exacerba tes  the  s itua tion . 

[89] Since  I have  declined  to  au thorise  the  e lectricity te rm ina tion  order on  the  bas is  o f the  

adm inis tra tor’s  reso lu tion , the  respondent’s  conten tion  tha t the  adm inis tra tor’s  reso lu tion  

breaches  Regula tion  25(1) is  m oot. In  any event, Regula tion  25(1) is , in  m y view, 

irre levant.  

[90] I have  cons idered  the  poss ib ility tha t som eone  o ther than  the  respondent m ight presen tly 

res ide  a t Unit 7[...]. The  order I p ropose  to  m ake ca te rs  for th is  poss ib ility th rough service  

of sa id  order as  well as  a  no tice , a fford ing  the  respondent 14 ca lendar days  to  pay the  

a rrear e lectricity charges  prior to  te rm ina tion  taking  p lace , a t Unit 7[...] on  the  persons  in  

occupation thereof as  well as  a t the  respondent’s  s ta ted  res idence . 

CLAIM FOR LIMITATION OF WATER SUPPLY 

[91] The applican t seeks  an  order au thoris ing  it to  lim it water supply to  the  respondent’s  un it 

in  the  fo llowing  te rm s  (herea fte r: the  water lim ita tion  order): 

 
33 Ashwood Manor (leave  to  appea l) (supra) a t [10] 
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2.1  Authoris ing  the  Applican t to  lim it the  supply of water to  the  p rem ises  to  the  am ount o f 6000 L 
(s ix thousand litres ) per m onth  and  ins ta lling  a  p repa id  water m eter in  the  p rem ises , un less  
and /or un til the  Respondent m akes  paym ent o f the  fu ll arrear am ounts ; 

2.2 The  Sheriff of the  Honourab le  Court is  au thorised  to  g ran t a  con tractor appoin ted  by the  
Applican t, access  to  the  p rem ises  in  o rder to  lim it the  water supply to  the  p rem ises  and  ins ta ll 
the  p repa id  water m ete r. 

2.3 The  Respondent is  p roh ibited  from  tam pering  with  any ins ta lla tion  or rem oval by the  
con tractor fo r any reason  whatsoever, includ ing , bu t not lim ited  to , reconnecting  an  un lim ited  
water supply to  the  p rem ises . 

[92] Accord ing  to  the  applican t, its  entitlem ent to  the  water lim ita tion  order a rises  from  

paragraph  4 and paragraph  4.2 of the  adm inis tra tor’s  resolu tion . There  is  no  conduct ru le  

s im ila r to  Rule  20 which  au thorises  the  applican t to  lim it water supply.  

[93] Paragraph  4 and  4.2 of the  adm inis tra tor’s  reso lu tion  reads  as  fo llows : 

4. Whereas  it was  agreed  and  reso lved  by the  adm in is tra to r tha t, should  any m em ber fo rm ing  part 
o f the  [applican t] accrue  a rrea r levy contribu tions  exceed ing R20 000.00, the  [app lican t] will be  
en titled , bu t no t lim ited , to  the  fo llowing  re lie f: 

4.1 Applying  to  court to  have  such  a  m em ber’s  water supply lim ited  in  accordance  with  the  
re levan t Laws  / By Laws of South  Africa ; 

[94] The sam e genera l lega l factors  and facts  applicab le  to  the  e lectricity te rm ina tion  order, 

apply to  an  assessm ent of the  applican t’s  righ t to  seek an  order lim iting  water supply.  

[95] In  the  presen t ins tance  there  is  in  no  m em bers ’ reso lu tion  or ru le  which au thorises  the  

applican t to  lim it water supply. I have  a lready he ld  in  the  context o f the  e lectricity 

te rm ina tion  order, tha t such a  reso lu tion  or ru le  is  required . All tha t the  applican t can  

poin t to  is  the  adm inis tra tor’s  reso lu tion .  

[96] It is  a lso  s ign ifican t to  m e, tha t, in  none  of the  le tte rs  o f dem and which  the  applican t sen t 

to  the  respondent, d id  the  applican t record  its  in ten tion  to  lim it water supply to  Unit 7[...]. 

[97] I therefore  ho ld  tha t the  applican t is  no t en titled  to  a  water lim ita tion  order.  

THE ORDER 

[98] In  the  circum stances , I m ake  the  fo llowing order: 

1. The respondent is  o rdered  to  pay the  applican t the  am ount of R44 034.00; 
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2. The respondent is  o rdered  to  pay in te res t on  the  am ount of R44 034.00 a t the  ra te  of 
15.5% per annum , com pounded  m onth ly, ca lcu la ted  from  1 Septem ber 2024 to  da te  
of paym ent; 

3. In  respect of the  e lectricity supply to  Unit 7[…], S[...], 2[…] P[…] S[…] Road , R[…], 
Boksburg  (hereafte r: Unit 7[...]): 

3.1 The applican t is  au thorised  to  te rm ina te  e lectricity supply to  Unit 7[...] on ly 
once  the  fo llowing  conditions  have  been  m et: 

3.1.1 The applican t has  g iven  the  respondent 14 ca lendar days  written  no tice  to  
se ttle  the  ou ts tanding  e lectricity charge  of R11 954.61 p lus  in te res t a t 
15.5% per annum , com pounded  m onth ly, from  1 Septem ber 2024 to  da te  
of paym ent (herea fte r: the  written  no tice); 

3.1.2 A copy of th is  o rder has  been  served  by the  Deputy-Sheriff a s  fo llows: 

3.1.2.1 Service  a t 3[…] K[…] S tree t, W[…] P[…], Extens ion 12, Boksburg ; 
and  

3.1.2.2 Service  a t Unit 7[...] on  the  person(s) occupying  Unit 7[...]; 

3.1.3 The written  no tice  is  se rved  by the  Deputy-Sheriff as  fo llows : 

3.1.3.1 Service  a t 3[…] Unit 7[...] S tree t, W[…] P[…], Extens ion  12, 
Boksburg ; and  

3.1.3.2 Service  a t Unit 7[...] on  the  person(s) occupying  Unit 7[...]; 

3.1.4 A copy of th is  o rder as  well as  the  written  no tice  a re  em ailed  to : 

3.1.4.1 The respondent a t m […] ; and 

3.1.4.2 The respondent’s  a tto rneys  a t i[…]; 

3.1.5 Fourteen  ca lendar days  have  lapsed  from  the  las t se rvice  and  em ailing  of 
th is  o rder and  the  written  no tice , and  the  respondent has  no t se ttled  the  
ou ts tanding e lectricity charge  and  in te res t as  se t ou t in  paragraph  3.1.1 
above; 

3.2 Term ina tion  of e lectricity supply to  Unit 7[...] m ay only be  carried  ou t by an  
e lectrician  reg is te red  with  the  Electrica l Contractors  Associa tion  of South  Africa  
Electricity, and  who has  been  engaged  by the  applican t for th is  purpose . 

3.3 The respondent and  any o ther person  in  occupation  of Unit 7[...], is  d irected  to  
a fford  the  a foresa id  e lectrician  access  to  Unit 7[...] fo r any purpose  which  
re la tes  to  the  te rm ina tion  of e lectricity supply to  Unit 7[...], fa iling  which the  
Sheriff o f the  Court is  d irected  to  a fford  the  a foresa id  e lectrician  such access . 

mailto:machubeng12@gmail.com
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3.4 Other than  an  e lectrician  engaged  by the  applican t, a ll persons  a re  prohib ited  
from  tam pering  with  the  e lectricity supply to  Unit 7[...], which includes  
reconnecting  e lectricity supply to  Unit 7[...]. 

3.5 The applican t will be  required  to  reconnect e lectricity supply to  Unit 7[...] with in 
48 hours  of the  respondent paying  the  applican t the  ou ts tanding  e lectricity 
charge  and  in te res t, as  se t ou t in  paragraph  3.1.1 above . 

4. The respondent is  o rdered  to  pay the  cos ts  o f th is  applica tion , including  the  cos ts  o f 
counse l on  Sca le  A. 
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