
SAFLII Note: Certain personal/private details of parties or witnesses have been redacted from this document 
in compliance with the law and SAFLII Policy 

 

IN THE HIGH COURT OF SOUTH AFRICA 

(GAUTENG DIVISION, JOHANNESBURG) 

      Case Number: 011028/2024 

 

 

A[…] H[…]                                                 APPLICANT 

AND 

MAGISTRATE VC MOSE                                             FIRST RESPONDENT 

J[…] M[…]                                                                           SECOND APPLICANT 

 

JUDGMENT 

___________________________________________________________________ 

MAKUME, J :     

Int roduct ion:  

1 .  The appl icant  in th is  mat ter  seeks an order  rev iewing and 

https://www.saflii.org/content/terms.html


set t ing as ide the dec is ion of  the f i rs t  respondent  s i t t ing as a 

magist rate in  the Chi ldren’s  Court  he ld at  Johannesburg,  in  

which dec is ion the f i rs t  respondent  granted and awarded the 

second respondent  r ights in  terms of  sect ion 21 of  the 

Chi ldren’s  Act  38 of  2005.  

2.  The appl icant  is  the b io logica l  mother  of  the minor  ch i ld ,  J […] 

G[…] H[…],  born on 20 May 2016.   The ch i ld  was born out  of  a  

romant ic  re lat ionship between the appl icant  and the second 

respondent .   The minor  chi ld  l ives wi th  the appl icant  a t  5[…] 

A[…] Road,  M[…].  

 

Background facts:  

3.  I t  is  common cause that  on 7 December  2023 under case 

number 14/1/4-286/2/2023,  Magist rate ’s  Court  Johannesburg,  

a  parent ing p lan was made an order  of  cour t  by the f i rs t  

respondent .   The appl icant  now seeks an order  that  the order  

referred to above be rev iewed and set  as ide.  

4 .  Before deal ing in  deta i l  wi th  the mer i ts  o f  the rev iew 

appl icat ion,  i t  is  perhaps appropr ia te at  th is  stage to  set  out  a 

br ief  narrat ive of  facts and c i rcumstances that  gave r ise to the 

impugned order,  which c i rcumstances and facts have a bear ing 

on the quest ion to  be dec ided in th is  rev iew.  

5.  On 7 August  2023 the second respondent  f i led an appl icat ion 

at  the Chi ldren’s Court  in  Johannesburg,  ask ing the cour t  to 

ass ist  h im in  get t ing access and contact  to  h is  daughter,  the 

minor  chi ld .   He sa id in  h is  aff idav i t ,  which was conf i rmed by 

h is  mother,  that  i t  has been four  years that  the appl icant  has 

been denying h im access and contact  wi th  the minor  ch i ld .  

6 .  On 23 August  2023 the appl icant  and the second respondent  

appeared before magist rate Mose,  the f i rs t  respondent ,  in  the 

Chi ldren’s  Cour t  and in the ir  presence the cour t  made an 

order,  request ing the fami ly  advocate to  do the fo l lowing:  



i .  Invest igate va l id i ty  of  a l legat ions made by the 

second respondent  to the effect  that  the appel lant  

is  denying h im access to the minor  ch i ld.  

i i .  Consul t  wi th  minor  ch i ld  i f  the minor  ch i ld is  of  a  

mature age and can understand the issue.  

i i i .  Invest igate the c i rcumstances of  the minor  ch i ld as 

wel l  as those of  the b io log ica l  parents,  be ing the 

appl icant  and the second respondent .  

iv .  To ass ist  the par t ies wi th  mediat ion and should 

such mediat ion not  be successfu l ,  then the fami ly  

advocate should submit  a repor t  wi th 

recommendat ions.  

v .  The mat ter  was postponed to 26 September  2023.  

7.  On 26 September 2023 both the appl icant  and the respondent  

were d i rected to have a consul tat ion wi th  the fami ly  advocate  

on 16 October 2023 and the mat ter  then stood down to 17 

October  2023.  

8.  On 17 October 2023 the par t ies appeared before Magis t rate 

Mose in the Chi ldren’s  Court  and the fo l lowing note is  made by 

the pres id ing off icer :  

“Par t ies before cour t  and informed cour t  that  

they at tended at  the off ice of  the fami ly  

advocate and not  yet  f ina l ised the process.   

Soc ia l  worker  home v is i ta t ion st i l l  to  be done 

and the appl icant  has reached an agreement  to 

v is i t  the ch i ld  wi th  respondent  every a l ternat ive 

Sunday of  the month at  the respondent ’s  

complex p lay ing ground.   Mat ter  postponed to 20 

November 2023 for  possib le  f inal isat ion and 

par t ies warned of  next  cour t  date and penal t ies 

for  non-compl iance expla ined.”  

9 .  On 16 October  2023 the appl icant  and the second respondent  



s igned a deta i led parent ing p lan before the fami ly  advocate.   

In  the parent ing p lan i t  was agreed,  amongst  others,  that  the 

second respondent  shal l  exerc ise contact  wi th the minor  chi ld  

on a l ternat ive weekends,  a l ternat ive Saturdays and Sundays 

f rom 10h00 unt i l  13h00.  

10.  The parent ing p lan a lso made prov is ion that  the second 

respondent  wi l l  pay 50 percent  of  the school  fees and 50 

percent  for  cost  o f  c loth ing of  importance is  what  the par t ies 

say in  the agreement .   They say the fo l lowing:  

“We agree to s ign th is  parent ing p lan as a record 

of  our  intent ion to  ensure the best  interest  of  

the minor  ch i ld ,  wi th  regard to  h is  care,  wel fare 

and development ,  is  catered for.   We agree that  

the contents of  th is  parent ing p lan wi l l  be 

rev iewed i f  and when e i ther  one of  or  the other  

needs of  the ch i ld  changes.   Review of  the 

parent ing p lan wi l l  be done wi th the ass istance 

of  a mediator. ”  

11.  Pr ior  to the next  cour t  appearance,  be ing 20 November 2023,  

the appl icant  sought  the ass istance of  legal  adv ice and 

consul ted Albas in i  At torneys,  who on 13 November 2023 

addressed a let ter  for  the at tent ion of  “The Clerk of  the 

Harassment  Court ,  Johannesburg,  re case A H[…] v  J  M[…],  

case number  1503/2018.”  

12.  That  le t ter,  which is  at tached as ANNEXURE FA8 to the 

appl icant ’s  founding aff idav i t ,  quotes a d i f ferent  case number 

to  what  is  involved in  the Chi ldren’s  Court  mat ter.   The 

at torney requests copies of  contents of  the f i le ,  presumably  a 

mat ter  involv ing harassment .   However,  i t  is  the last  two 

paragraphs of  that  let ter  which seemed to refer  to th is  mat ter.   

In that  le t ter  the at torney te l ls  the c lerk of  the Harassment  

Court  that  he is  not  avai lab le to at tend cour t  on 20 November 

2023 and proposed 4 dates,  be ing 7 and 12 December  2023 as 

wel l  as 10 and 11 January 2024.  



13.  The at torney cont inues and says the fo l lowing:  

“We wish to take th is  opportuni ty  to inform the 

honourable Court  that  our  c l ient  has approached 

and appointed a pr ivate soc ia l  worker  as per  the 

parent ing p lan in order  to ass ist  wi th  the mat ter  

go ing forward.   We have requested the soc ia l  

worker  to  prepare repor ts for  the considerat ion 

of  the honourable Cour t ,  which are to be taken 

in to account  wi th regards to  the best  interest  of  

the minor  ch i ld. ”  

14.  On 20 November 2023 only  the second respondent  at tended 

cour t  as the appl icant  had to  take the minor  ch i ld to a doctor.   

However,  the let ter  f rom the at torney was handed in  and noted 

by the cour t .   What  then appears is  that  the next  cour t  date 

was in i t ia l ly  wr i t ten as 11 January 2024,  then a l tered to 7 

December 2023.   The c lerk of  the cour t  was inst ructed to  

in form the appl icant  about  the date being 7 December  2023 

and no longer 11 January 2024.  

15.  On 7 December 2023 only  the second respondent  at tended 

cour t  and the parent ing p lan that  had been s igned on 16 

October  2023 by the par t ies was made an order  of  cour t .  

16.  On 18 December 2023 Albas in i  At torneys addressed a Rule  

51(1)  not ice to  the magist rate,  request ing reasons as to  how 

the order  was g iven wi thout  the appl icant  be ing present  and 

being warned to appear and hav ing been excused to appear on 

11 January 2024.  

17.  On 10 January 2024 the magist rate compl ied wi th the not ice 

and set  out  h is  reasons.   In  paragraph 4 of  the response the 

magist rate says the fo l lowing:  

“Both par t ies had f ina l ised the ir  issues as at  16 

October  2023 when they s igned the parent ing 

p lan and the order  should have been made on 



17 October  2023 when they appeared in cour t . ”  

The appl icant ’s  case:  

18.  The appl icant  in paragraph 35 of  her  founding aff idav i t  says 

that  she came to know about  the parent ing p lan hav ing been 

made an order  of  cour t  on 17 December 2023.   She was 

in formed by the second respondent  dur ing one of  h is  contact  

serv ices.   S igni f icant ly,  that  date fe l l  on a Saturday,  which is  in 

l ine wi th what  is  in  the agreed parent ing p lan.   I t  means that  

the par t ies were a l ready abid ing by the parent ing p lan.  

19.  I t  is  appl icant ’s  case that  the f i rs t  respondent  erred,  by making 

the parent ing p lan an order  of  cour t  when in fact  the soc ia l  

worker  st i l l  had to make home v is i t .   As regards the s ign ing of  

the parent ing p lan she says that  the soc ia l  worker  to ld  her  not  

to dwel l  on the past  issues and s ign the agreement ,  which she 

d id.  

20.  Last ly,  i t  is  appl icant ’s  case that  the magis t rate fa i led to  

comply wi th sect ion 21 of  the Chi ldren’s  Act  38 of  2005.   That  

sect ion and i ts  subsect ions reads as fo l lows:  

Parenta l  responsib i l i t ies and r ights of  unmarr ied fathers:  

21.  The b io log ica l  father  of  a ch i ld  who does not  have parenta l  

responsib i l i t ies and r ights in respect  of  the ch i ld in  terms of  

sect ion 20,  acqui res fu l l  parenta l  responsib i l i t ies and r ights in  

respect  of  the ch i ld :  

a)  I f  at  the t ime of  the ch i ld ’s  b i r th he is  l iv ing wi th the 

mother  in  a permanent  l i fe  par tnership,  or  

b)  I f  he,  regard less of  whether  he has l ived or  is  l iv ing 

wi th  the mother :  

i .  Consents to be ident i f ied or  successfu l ly  

appl ies in  terms of  sect ion 26 to be ident i f ied 

as the ch i ld ’s  father,  or  pays damage in terms 

of  the customary law.  



i i .  Contr ibutes,  or  has at tempted in good fa i th to  

contr ibute to the ch i ld ’s  upbr ing ing for  a 

reasonable per iod,  and 

i i i .  Contr ibutes,  or  has at tempted in good fa i th to  

contr ibute towards expenses in connect ion 

wi th the maintenance of  the ch i ld  for  a  

reasonable per iod.  

iv .  I f  there is  a  d ispute between the b io log ica l  

father  refer red to in subsect ion (1)  and the 

b io log ical  mother  of  a ch i ld  wi th regard to the 

fu l f i lment  by that  father  of  the condi t ions set  

out  in subsect ion 1(a)  or  (b) ,  the mat ter  must 

be referred for  mediat ion to  a fami ly  advocate,  

soc ia l  worker,  soc ia l  serv ice profess ional ,  or  

o ther  su i tab ly qual i f ied person.  

 

The second respondent ’s  case:  

 

22.  The second respondent  says that  he is  the b io log ical  fa ther  of  

the minor  ch i ld  and that  the parent ing p lan was s igned f ree ly  

and vo luntar i ly  by both h im and the appl icant  in the presence 

of  a soc ia l  worker.  

23.  At tached to the second respondent ’s  answer ing aff idav i t  is  the 

fu l l  repor t  of  the parent ing p lan which inc ludes a conf i rmatory 

s tatement  by the soc ia l  worker  that  she sat is f ied hersel f  that  

the parent ing p lan was in the best  in terest  o f  the minor  ch i ld.  

24.  In paragraphs 177 and 205 of  the answer ing aff idav i t  the 

second respondent  says categor ica l ly  that  the parent ing p lan 

was s igned f ree ly and vo luntar i ly  by both of  them and yet  in  

her  rep ly the appl icant  s imply  refers  to what  is  in her  founding 

aff idav i t .   She does not  deny hav ing s igned the parent ing p lan,  

ne i ther  does she a l lege any pressure being exer ted on her  to  

s ign.  

25.  In paragraph 187 of  h is  answer ing aff idav i t  the second 



respondent  says the fo l lowing:  

“The appl icant  and I  were l iv ing together  f rom 

November 2015 unt i l  Good Fr iday in  2017,  which 

was 14 Apr i l  when the appl icant  vacated our  

common home whi le  I  was at  church.”  

In  her  rep ly  at  paragraph 260 the appl icant  does not  deny or  admit  

that  and referred the cour t  to what  she has s tated in her  founding 

aff idav i t .   She does not  d i rect  the cour t  as to what  she sa id in her  

aff idav i t ,  because she has a l luded to so many instances,  a l l  that  

can be g leaned f rom her  aff idav i t  is  her  constant  a l legat ion that  the 

second respondent  abandoned the ch i ld for  f ive years.  

 

Evaluat ion of  the ev idence:  

 

26.  One of  the grounds of  rev iew as p leaded by the appl icant  is  

that  the appl icant  had no knowledge about  the date of  hear ing 

being 7 December 2023,  and therefore the f i rs t  respondent  

commit ted an error  by making the parent ing p lan an order  of  

cour t  in  the absence of  the appl icant  and her  at torney.  

27.  This  a l legat ion is  not  t rue.   In h is  answer ing aff idav i t  a t  

paragraph 116.2 and 116.3 the second respondent  referred to a  

WhatsApp message that  he sent  to the appl icant ,  in forming her 

of  the date of  hear ing being 7 December 2023.   The appl icant  

responded by say ing the fo l lowing:  

“My at torney wi l l  address th is  wi th  you fur ther.   

Thanks.”  

28.  Besides th is  and as fur ther  proof  that  both appl icant  and her  

at torney knew about  the date as wel l  as the ex istence of  the 

parent ing p lan,  her  at torney in  the le t ter  dated 13 November  

2023,  which is  a  date af ter  hav ing been in formed about  the 

date of  7 December 2023,  say ing that  the i r  c l ient ,  the 

appl icant ,  has appointed a pr ivate soc ia l  worker  as per  the 

parent ing p lan to ass ist  wi th the mat ter  go ing forward.  

29.  In  my v iew th is  ground of  rev iew is  misguided and fa l ls  to be 



dismissed.   The appl icant  and h is at torney knew about  the new 

date and dec ided to stay away.   There is  no ind icat ion that  the 

at torney at tempted to f ind out  f rom the c lerk  of  the cour t  what 

date had been dec ided upon.  

30.  The next  ground of  rev iew ra ised by the appl icant  is  that  the 

f i rs t  respondent  er red by making the parent ing p lan an order  

pr ior  to the soc ia l  worker ’s  repor t .   There is  no where in the 

s igned parent ing p lan where i t  is  ind icated that  the parent ing 

p lan shal l  awai t  a repor t  f rom the soc ia l  worker.   Instead,  what  

appears on ANNEXURE FA12,  case l ine 01–54,  under the 

heading:  ‘Deal ing wi th  the second respondent ’s  contact  and 

access process ’ ,  is  the fo l lowing:  

i .  The fa ther  shal l  exerc ise contact  wi th  the ch i ld  on 

a l ternate weekends,  a l ternat ing Saturdays and 

Sundays,  f rom 10h00 unt i l  13h00.   Contact  wi l l  take 

p lace at  the p lay area of  the mother  to res idence for  

three months.  

i i .  Both par t ies wi l l  appoint  a soc ia l  worker  in the 

pr ivate pract ice who wi l l  conduct  home v is i ts  at  the 

par t ies ’ res idence and phase in contact .   The soc ia l  

worker  wi l l  moni tor  and st ructure the next  phase of  

contact .  

31.  Clear ly,  the duty of  the pr ivate socia l  worker  is  def ined in  the 

parent ing p lan,  has got  noth ing to do wi th hav ing to  awai t  the 

repor t .   What  a soc ia l  worker  is  mandated to do is  to moni tor  

the agreed contact  and superv is ion and to make a repor t .   I t  is  

worth ment ion ing that  in fact  the second respondent  

commenced exerc is ing h is r ights in terms of  the parent ing p lan 

immediate ly in October  2023,  even before i t  was made an 

order  of  cour t .   The appl icant  never  to ld the second 

respondent  to  awai t  a  soc ia l  worker ’s  repor t .  

32.  The next  ground of  rev iew which in  my v iew is  d ispos i t ive of  

th is  rev iew appl icat ion is  that  the magist rate er red in not  f i rs t  

sat is fy ing h imsel f  that  the second respondent  meets the 



requirements of  sect ion 21 of  the Chi ldren’s  Act  38 of  2005 to 

qual i fy  h im to be afforded parenta l  r ights and responsib i l i t ies.  

33.  The second respondent  has in h is  aff idav i t  sa id that  he was in 

a l ive- in romant ic  re lat ionship wi th the appl icant  f rom the year  

2015 up to unt i l  the year  2019 when the appl icant  lef t  the 

common home wi th  the minor  ch i ld.   This  was never  d isputed 

by the appl icant ,  which means that  the second respondent ’s  

acqui red parenta l  r ights and responsib i l i t ies in  terms of  sect ion 

21(1)(a) ,  secondly  at  var ious s tages,  both in  correspondence 

to the teacher and in  the appl icant ’s  appl icat ion for  a  

protect ion order  against  the second respondent ,  she refers to 

h im as the father  of  the minor  ch i ld.   In the resul t  th is  has a lso 

c lo thed the second respondent  wi th parenta l  r ights,  as 

prescr ibed in terms of   sect ion 21(1)(b) .  

34.  This  appl icat ion,  so says the appl icant ,  is  brought  in  terms of  

Rule 53(1)  of  the Uni form Rules of  Court .   Th is ru le must  

accord ingly  be read in conjunct ion wi th sect ion 22(1)  of  the 

Super ior  Courts Act  10 of  2013,  which reads as fo l lows:  

“The grounds upon which the proceedings of  any magis t rate ’s  

cour t  may be brought  under  rev iew before a cour t  o f  a 

d iv is ion are:  

a)  Absence of  jur isd ic t ion on the par t  omoyof  the 

cour t .  

b)  Interest  in  the cause,  b ias,  mal ice,  or  corrupt ion on 

the par t  o f  the pres id ing jud ic ia l  off icer.  

c)  Gross i r regular i ty  in the proceedings,  and 

d)  The admiss ion of  inadmiss ib le  or  incompetent  

ev idence,  or  the re ject ion of  admiss ib le  or  

competent  ev idence.”  

35.  I t  is  therefore appropr iate that  in  consider ing th is  rev iew 

appl icat ion,  th is  cour t  must  have regard to  sect ion 22 of  the 

Super ior  Courts Act .   I t  is  not  in d ispute that  the Chi ldren’s 

Court  has the jur isd ic t ion to  deal  wi th  th is  mat ter,  especia l ly  to  

g ive effect  to  the parent ing p lan in terms of  sect ion 45 and 46 



of  the Chi ldren’s Act .  

36.  As regards interest  in  the cause,  b ias,  or  mal ice on the par t  o f  

the pres id ing off icer,  there is  no shred of  ev idence that  the 

pres id ing off icer  is  gu i l ty  of  such.   The only suspected 

impropr ie ty which I  have a l ready deal t  wi th  ear l ier  in  th is  

judgment  is  the changing of  the dates of  hear ing f rom 11 

January 2024 to 7 December 2023.   The appl icant  was duly  

in formed and i t  is  expected that  she d id in form her  at torney.   

She hersel f  does not  te l l  the Court  why she d id not  at tend 

cour t  af ter  hav ing been not i f ied by second respondent .  

37.  Last ly,  there is  no ev idence that  the pres id ing off icer  admit ted 

inadmissib le  or  incompetent  ev idence.   The pres id ing off icer  

does in fact  say that  he could have s t i l l  made the parent ing 

p lan an order  of  cour t  on 17 October 2023 when the par t ies 

appeared before h im.  

38.  The parent ing p lan was agreed upon by both par t ies and was 

made an order  of  cour t .   Th is was af ter  the pres id ing off icer  

has sat is f ied h imsel f  that  the fami ly  advocate had adequate ly  

deal t  wi th  a l l  the d i rect ives conta ined in h is  let ter  through the 

fami ly  advocate.  

39.  In making the parent ing p lan an order  of  cour t ,  the pres id ing 

off icer  conf i rmed same to be in  the best  interest  of  the minor  

ch i ld .   In the resul t  I  make the fo l lowing order  

ORDER 

1.  The appl icat ion to  rev iew the order  by the f i rs t  respondent  in  

making the parent ing p lan s igned on 16 October 2023 is  

d ismissed.  

2.  The appl icant  is  ordered to pay the second respondent ’s  taxed 

par ty and par ty costs  on scale C.  

 

 



 

 

 

 

_____________________ 

MAKUME J 

JUDGE OF THE HIGH COURT 

JOHANNESBURG 
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