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appel lant  s tands charged wi th murder  and robbery 

wi th aggravat ing c i rcumstances ar is ing f rom a 

h i jacking of  a motor  vehic le dr iven by the deceased,  

Mr Khulusa,  a r ide-hai l ing dr iver  who was 

subsequent ly  d iscovered to have been fata l ly  shot .  

 

[2 ]  I t  is  common cause that  the charges fa l l  wi th in the 

ambi t  of  Schedule 6 to the CPA.  In  terms of  sect ion 

60 (11)(a)  an accused charged wi th a  schedule 6 

offence shal l  be deta ined in custody unless he 10 

adduces evidence which sat is f ies the Court  that  

except ional  c i rcumstances exist  which,  in  the interest  

of  just ice,  permi t  the re lease on bai l .  

 
[3 ]  The scope of  an appeal  against  the refusal  of  bai l  is  

l imi ted.   Sect ion 65(4)  of  the CPA provides that  the 

Court  hear ing the appeal  shal l  not  set  as ide the 

decis ion of  the Court  a quo  unless sat is f ied that  the 

decis ion was wrong.   The appeal  cour t  therefore does 

not  rehear the bai l  appl icat ion af resh,  but  determines 20 

whether  the magist rate  exerc ised her  d iscret ion 

improper ly,  or  reached a conclus ion not  just i f ied by 

the evidence.   See S v Barber  1979 (4)  SA 218 (D) at  

220 E – G.  

 
[4 ]  The concept  of  except ional  c i rcumstances has been 
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considered in a number of  decis ions.   In  S v Petersen  

2008 (2)  SACR 355 (C)  at  paragraph 55 the Court  

expla ined that  except ional  c i rcumstances are 

c i rcumstances which are unusual ,  ext raordinary or  

remarkable,  when measured against  the ord inary run 

of  bai l  appl icat ions.   The enquiry is  a hol is t ic  one 

which requi res the Cour t  to  consider  the tota l i ty  of  

the evidence.  

 
[5 ]  The appel lant  re l ied pr inc ipal ly  on h is personal  10 

c i rcumstances.   He stated that  he is  marr ied,  that  he 

has minor  chi ldren who depend on h im f inancia l ly,  

and that  he is employed as a protect ion off icer  

earning a monthly income.   He fur ther  asser ts that  he 

has no previous convict ion,  and that  he would comply 

wi th any condi t ions of  bai l  imposed by the Court .  

 
[6 ]  The appel lant  a lso advanced the vers ion intended to 

expla in  h is presence in the h i jacked vehic le.   

According to h im, he had requested t ransport  and was 20 

t ravel l ing in  the vehic le  when unknown perpetra tors 

stopped the vehic le and robbed both h im and the 

dr iver.   He a l leged that  he too was assaul ted dur ing 

the robbery,  and that  he remained in the vehic le af ter  

the perpetrators f led.  

 
[7 ]  The essence of  the appel lant ’s  explanat ion is  that  he 
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happened to be present  at  the scene by unfor tunate 

coincidence and that  h is  arrest  resul ted f rom him 

being at  the wrong p lace at  the wrong t ime.  

 
[8 ]  The State opposed bai l  through the aff idavi t  o f  the 

invest igat ing off icer  Sergeant  Baloyi .  The off icer  

descr ibed how the h i jacked vehic le  was t raced 

through a t racking system shor t ly  af ter  the inc ident .   

Pol ice found the coordinates provided by the t racking 

company and located the vehic le in  Whi te Ci ty,  10 

Jabavu.  

 
[9 ]  When the pol ice arr ived they found the appel lant  

seated in the dr iver ’s  seat  of  the h i jacked vehic le.   

Upon searching h im they d iscovered two cel lu lar  

te lephones.   The appel lant  was unable to unlock one 

of  the devices,  whi le the pol ice were present ,  the 

phone rang and the cal ler  ident i f ied h imsel f  as being 

f rom the t racking company.   The cal ler  conf i rmed that  

the device belonged to the h i jacked vehic le .  20 

 
[10]  A fur ther  search of  the vehic le revealed a f i rearm 

concealed ins ide the vehic le.   The ser ia l  number 

corresponded wi th the f i rearm l icense issued in the 

appel lant ’s  name.   The f i rearm conta ined l ive 

car t r idges.   These d iscover ies d i rect ly  l ink the 

appel lant  to the vehic le and to proper ty belonging to  
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the deceased.   

 
[11]  The invest igat ion subsequent ly  establ ished that  the 

deceased had been fata l ly  shot  and that  h is  body had 

been dumped some distance away.   The invest igat ing 

off icer  indicated that  the h i jacking,  the recovery of  

the vehic le,  and the d iscovery of  the deceased’s  

body,  occurred wi th in a re lat ive ly shor t  t imeframe.  

 
[12]  The invest igat ing off icer  fur ther  stated that  the 10 

appel lant  provided d i f ferent  res ident ia l  addresses,  

some of  which could not  be ver i f ied.   The off icer  

expressed the v iew that  the appel lant  had not  been 

candid regarding h is p lace of  res idence.  

 
[13]  The magist rate evaluated the evidence p laced before 

the Cour t  and concluded that  the appel lant  had fa i led 

to demonstrate the existence of  except ional  

c i rcumstances,  as contemplated in sect ion 60 (11)(a) .   

The magist rate held that  the appel lant ’s  personal  20 

c i rcumstances were ord inary and d id not  meet the 

threshold requi red in Schedule 6 offences.  

 
[14]  The magist rate a lso considered the pr ima facie  

s t rength of  the State ’s case.  The fact  that  the 

appel lant  had been found seated in the h i jacked 

vehic le,  that  he was in possession of  the deceased’s  



  JUDGMENT 
 

A40/2025_05.03.2026 / jc 
  

6 

cel lu lar  te lephone,  and that  a f i rearm l inked to him 

was found in  the vehic le const i tu ted powerfu l  

c i rcumstant ia l  ev idence connect ing h im to the offence 

under invest igat ion.  

 
[15]  I t  is  wel l -estab l ished that  possession of  recent ly  

sto len proper ty may g ive r ise to a st rong in ference of  

involvement  in the under ly ing offence,  par t icu lar ly  

where no sat is factory explanat ion is  prov ided.   At  the 

bai l  s tage such c i rcumstances are capable of  10 

demonstrat ing that  the State ’s case is  pr ima facie  

s t rong.  

 
[16]  In evaluat ing the appel lant ’s  explanat ion,  the 

magist ra te concluded that  i t  was improbable when 

measured against  the object ive facts.   An explanat ion 

that  amounts to  no more than an asser t ion that  the 

accused was at  the wrong p lace at  the wrong t ime 

does not ,  wi thout  more,  const i tu te except ional  

c i rcumstances.  20 

 
[17]  The d i f f icu l ty  confront ing the appel lant  is  that  the 

object ive facts point  in the opposi te d i rect ion.   He 

was d iscovered seated in the dr iver ’s  seat  of  the 

h i jacked vehic le,  he was found in possession of  the 

deceased’s cel lu lar  te lephone,  and a f i rearm l inked to 

h im was found concealed in the vehic le.   These 



  JUDGMENT 
 

A40/2025_05.03.2026 / jc 
  

7 

c i rcumstances undermine the p lausib i l i ty  of  h is  

explanat ion.  

 
[18]  Bai l  proceedings do not  involve a determinat ion of  

gui l t .  However,  cour ts are ent i t led to consider  the 

pr ima facie  s t rength of  the State ’s case when 

assessing whether  the interests  of  just ice permit  

re lease.   See S v Mathebula  2010 (1)  SACR 55 

(SCA).  

 10 
[19]  The appel lant  d id not  sat is fy the regional  magist rate 

that  the State ’s case is  except ional ly  weak or  that  an 

acqui t ta l  is  l ike ly.   In  schedule 6 mat ters an accused 

who re l ies on a l leged weakness of  the State ’s case 

must  demonstrate such weakness on a balance of  

probabi l i t ies.  

 
[20]  In my v iew,  the appel lant ’s  re l iance on employment ,  

fami ly  responsib i l i t ies,  and the absence of  previous 

convict ions,  does not  const i tu te except ional  20 

c i rcumstances.   Such c i rcumstances are not  unusual ,  

and have been held not  to sat is fy the statutory 

threshold.    

   
[21]  Having regard to  the total i ty  of  the evidence,  I  am not  

persuaded that  the magist ra te commit ted any 

misdi rect ion,  or  that  her conclus ion was wrong.   On 








