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JUDGMENT

tion

[1] The IEC (which is the applicant in this review application) seeks an order
reviewing and setting aside an arbitration award issued by the CCMA in an
unfair labour practice dispute pertaining to benefits, which was pursued by
NEHAWU (the third respondent herein).



[2]

In the award, the Commissioner dismissed a jurisdictional point raised by the
IEC and upheld an unfair labour practice dispute pursued by NEHAWU,

ordering as follows:

‘239 The dispute is an unfair labour practice relating to the provision of

benefits to an employee. The CCMA has jurisdiction to arbitrate this

dispute.

240 The respondent’s conduct of selective implementatio 0
report amounted to an unfair labour practice.

241  The respondent is ordered to apply the Implem i ules to the

entire Lekoko Recommendations.

242  There is no order on costs.’

Relevant chronology

[3]

[4]

[5]

6]

[7]

In 2016, NEHAWU demanded an anisafienal review due to alleged

disparities relating to em s’ pos and the terms associated
therewith.

In 2018, the IEC emba a job evaluation exercise. To that end, it
engaged Lekoko sulting®to conduct a job grading exercise using the

posts were created, and some old ones were modified.

29 September 2018, the IEC adopted resolutions pertaining to the HR
view project based on several proposals by NEHAWU. The document
recording this, refers to the “union issues and proposal”, the

“answer/response” from management, and the “Commission Resolution”.
With reference to the topic of “Implementation date of new organogram”.

7.1  the “union issues and proposal” portion records:



‘If new positions are being implemented as termed “critical” then the
structure must be implemented on 1 April 2019 this goes the same

way as HR 2 appointments.

The structure to be implemented by, if selected posts on the new

structure are prioritised.’

7.2  the “answer/response” portion records:

soon as possible.

Provide capacity through FTC / APC for th ration Bf election only,

with no further extension.’
7.3  the “Commission Resolution” pQaiismgyrcGe
‘Resolved that —

. the new, gram be approved;

a phased manner, with emphasis on

jority positions as soon as possible; and

provided through FTC / APC for the duration of the

19 NPE elections only, with no further extension.’
¥the IEC sent a letter to NEHAWU stating the following:

R REVIEW PROCESS

The Commission met on Saturday, 29 September 2018 to consider
various urgent matters. Amongst these was a full presentation on the
HR review process and inputs received from NEHAWU, as well as
MANCO.

The Commission considered the submissions of the union made at the
last meeting of the PSC and the recent ECNBF. After careful
consideration, the Commission RESOLVED that —



[9]

[10]

[11]

° the proposed organogram be approved;

° it was extremely crucial that institutional capacity be
augmented by filling critical posts on the organogram as it was

necessary for the delivery of the NPE2019 elections;

° all matters relating to the rewards and any revision

grading of posts be considered after the NPE2019

° the administration be urged to proceed with

as per the priority list of positions; and

. HR responds to the union as

Commission and co-ordinate with m

filling of positions (see at \ EW PROJECT
RESOLUTIONS FROM DN: SATURDAY 29
SEPTEMBER 201

On 30 October 2018, the IEC appro the plementation Rules’ (which
serve as policy to guide !!l pn of employees to the new organogram),

paragraph 1.3 of which pré€

‘All employegs should@ge n@ified in writing about placement on the approved

organogram.’
Paragraph eaded ‘PLACEMENT PRIORITIES’, reads as follows:

y positions was developed for consideration and attached

It is proposed that these positions be filled as a matter of priority.’

ember 2018, the IEC’s Acting CEO sent an e-mail to all employees
h the subject line “Announcement: Organisational Review: Implementation

ew Organogram”, stating the following:
‘Dear Colleagues

| write in connection with the Organisational Review (sometimes known as the

HR Review) which has been going since last year:



After consultation with the various stakeholders within the Electoral
Commission, the Commission approved the new organogram on 29
September 2018.

In order to implement the new organogram, it was agreed that

implementation would be done in phases.

to support the work required to Elections was

prepared and agreed upon. PlaceMent of th@positions on this list is
what has become known hase 10 plementation of the new

organogram.

This first phase ementation is intended to ensure stability within

inimise employee movement during the

be filled through fixed term capacity. This fixed capacity will

place until a specified time after the 2019 Elections.

ositions that will be advertised will result in permanent placement.
Given the urgency of the need to fill these positions, the CEO has
approved a deviation that allows that these positions be advertised
internally for transfer and promotional purposes simultaneously. If this
step does not yield a positive outcome, the position will be advertised

externally.

Finally, Colleagues, it is important that | emphasise that issues
pertaining to remuneration and job grading will be dealt with at a

date to be announced after we have delivered the 2019 Elections.



9. For your reference, please find attached the new organogram as

approved by the Commission as described in Point 1 above.

10. The implementation rules referenced in Point 3 above are also
attached.

May | take this opportunity to thank all persons who worked very h and

long to get this process to where it is today.’
[12] The new approved organogram was attached to the email.
[13] On 3 May 2019, NEHAWU issued a letter stating the folloWing:

‘NEHAWU CALLS ON IEC TO RESPOND P IVELY SO WORKERS
DEMANDS BEFORE ELECTIONS

Friday May 03, 2019

The National Education, Health@and Alli¢@ Workers Union NEHAWU) is

vehemently opposed to the med tategiént issued by the Independent

general elections scf

Electoral Commission CYon its readiness for the forthcoming national
@ he 08th May 2019.

The union ig, extrem co
three (3) vy

erned that its members at the IEC for the past

haval been fighting for the implementation of the

ecommendations which were tabled by the service

Members are also expressing their discontent about the employer’s refusal to
assist with toots of trade such as transportation to move from one station to
the other for purposes of the delivering and fetching ballot boxes as per the
recommendations made by the bargaining forum task team. This has resulted
into the lowest staff morale ever at the IEC hence our members are not
looking forward in providing good service during this period if the employer

does not resolve issues related to movement of ballot boxes and papers.



[14]

[15]

[16]

[17]

We have also noticed that members who testified against one of the
managers who was dismissed in the Disciplinary Committee hearing and later
overruled by the CEO without any justification are being harassed. It is very
unfortunate that our members are now subjected to harassment and

victimization by the management.

NEHAWU members are prepared to fight for what rightfully belongs

In this regard, we have written to the IEC CEO demanding an ur

to resolve these issues with immediate effect. If our issues arg

our members will not guarantying fair elections as we pithhold our

labour.
Issued by NEHAWU Secretariat.’

An agreement was concluded between the &N U on 6 May

2019, which contained the following provisions

‘The implementation date for the §éw organ@gram will be 01 September 2019

as previously agreed in the Elector. mmigsion National Bargaining Forum.

Parties through the ginbers per task team will meet within 30 days of

6 August 2019, a task team meeting was held. The minutes of the meeting

re@ord that the purpose of the meeting was to “look at” the outcome of the job

valuation, and the financial implications thereof.

On 7 August 2019, a presentation was made to the Electoral Commission
National Bargaining Forum of various scenarios, all of which resulted in
financial deficits (other than one in which employees are placed in the new

organogram but remain at their current salary scales).



[18]

[19]

[20]

[21]

[22]

It records various financial implications and reflects monetary shortfalls
relating to various implementation scenarios. It also refers to three proposals
under the heading ‘The Options to obtain additional funding were discussed at
length’, which respectively entail certain funds for IT consultants to be
reallocated (with Treasury approval), maintaining the status quo, and
implementing the change with incumbents below the minimum being gffoved

to the minimum.

It concludes with a paragraph which reads as follows:

On 30 August 2019, the IEC’'s Com
which refers to a National Treasury i@structionfito the IEC to cut its baseline

budget, and records the following:

‘Taking into consid&fe above, the Commission resolved that the
organization sho in with the current job grading and remuneration

strategy of tige Electo

the IEC’s failure to adopt and implement Lekoko Consulting’s

ommendations in their entirety amounted to an unfair labour practice.

e |IEC raised a jurisdictional point in limine to the effect that the CCMA
lacked the requisite jurisdiction to arbitrate the dispute. The Commissioner
declined to determine the merits of the jurisdictional objection prior to the

arbitration and deferred it for determination after hearing all of the evidence.



[24]

[25]

The arbitration proceeded, with NEHAWU calling three witnesses. Once
NEHAWU had closed its case, the IEC closed its case without calling any

witnesses.

The Commissioner declined to uphold the jurisdictional point in limine, and
with reference to the merits, he found that an unfair labour practice had_ been

committed.

The jurisdictional issue

[26]

[27]

The jurisdictional issue arises from the following aspects@iec in re-

arbitration conference minutes:
26.1 The following common cause fact:

‘6.12 The applicant allege t e gfldent’s failure to adopt

s entirety amounts to an

h lonal objection appears to have initially been framed
in argument, it was limited to the contention that the IEC did not
decision in respect of an existing policy or practice, as the
rtained to a proposed new policy which the IEC ultimately elected

to proceed with owing to funding challenges.

his contention is recorded in the following terms in the IEC’s heads of

argument:

‘49. Itis where an employer, including the state as employer, has adopted
a Policy and fails to apply that Policy consistently and fairly that an
unfair labour practice can be found. It is quite the opposite where the

employer chooses not to adopt a Policy so that it is not faced with an
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obligation to implement and apply a Policy which it knows it cannot

financially afford.’

[29] The relevant portion of section 186(2)(a) of the Labour Relations Act 66 of
1995, pertaining to the definition of an unfair labour practice on beneéfits,

refers to “any unfair act or omission that arises between an employer and an

of benefits to an employee”.

[30] In Apollo Tyres SA (Pty) Ltd v Commission for Concili

[46]

scrutiny by the CCMA

he first is where the

[47]

jew that the Labour Court used the words 'contractual terms' loosely.

did not mean that the source of the discretion must be found in a
contract. It is in my view clear that, if one has regard to the context of
the whole judgment and the Labour Court's conclusion, it actually
meant when the employer exercises a discretion under the terms of
the scheme conferring the benefit. Therefore, even where the
employer enjoys a discretion in terms of a policy or practice relating to
the provision of benefits such conduct will be subject to scrutiny, by
the CCMA, in terms of s 186(2)(a).” (My emphasis.)

1(2013) 34 ILJ 1120 (LAC); [2013] ZALAC 3.
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[31] NEHAWU’s case is grounded, in part at least, on the contention that there
was an agreement to implement the new organogram, including the new
salary structure and job grading system. In particular, it relies on the

agreement concluded on 6 May 2019.

[32] Whilst the IEC’s representative argued, at the hearing of the matter, that the

employees’ benefits. It follows that the CCMA had th

entertain the matter.

[33] Even if this were not the case, riS aly objection would be
unsustainable given that it is evident fiom the f@ctual chronology that the IEC
is alleged to have approved and adop a pghcy and to have proceeded to
implement portions of it, its discretion regarding which parts to
implement when, and s issue with the alleged selective

implementation thereof.
The merits

[34] The follow

co

cluded as common cause facts in the pre-arbitration

e [IEC] accepted certain portions of the Lekoko report. Specifically,
the new organogram, ie. the number of "boxes" in the new
organisational structure, but not the job evaluation and grading

systems, job descriptions and remuneration strategy.

6.4. The [IEC] has informed [NEHAWU] alleges that it does not have the
financial means to finance the proposed structure in so far as it relates
to the job evaluation system, job descriptions, job grading and
remuneration structure attached to those positions as same has not

been budgeted for and if adopted and implemented, may rest in result
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in irregular expenditure in contravention of the Pubic Finance

Management Act of 1999 and possible retrenchments.’

[35] It is thus common cause that following the issuing of the Lekoko report, the
IEC did not accept its recommendations pertaining to job evaluation and

grading systems, job descriptions, and remuneration strategy, citing the

absence of available budget for this.

[36] These common cause facts must be contextualised in relation

presented.

[37] These include the following:

37.1 The e-mail of 2 November 2018, from tk

he communicated that issues perta

tin EO, in which

emuneration and job

S

grading would be dealt with afte 0 S.

37.2 The agreement of 6 May 2019 which Bonfirmed the implementation

date for the new orgap@gkam as mber 2019, and provided that

a task team would to consult on the finalisation of the salary

37.3 , shortly before the agreed implementation date

the IEC’s Commission held a meeting at which

[38] i to the 6 May 2019 agreement, at the hearing of the matter, the
ad that the implementation of the new organogram was contingent

finances being available.

owever, in my assessment, on a proper interpretation of the 6 May 2019
agreement it that is not subject to that qualification (i.e., implementation was
not made contingent on affordability, by way of a suspensive condition or
otherwise). Instead, it was agreed that implementation would occur on 1
September 2019, with consultation occurring in the interim in relation to the

specifics of the salary structure and job grading to be implemented.



[40]

[41]

[42]

[43]

[44]

[45]

46]

[47]

Costs
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Consultation differs from negotiation, in that in relation to the former, the
employer retains the discretion to make the ultimate determination (having

engaged with the other party before doing so).

In this case, that determination pertained to the matters identified for
consultation in the 6 May 2019 agreement, being the salary structure and job
grading to be applied upon the implementation of the new organo on 1
September 2019.

not to implement it was thus not an issue for

on which the parties agreed that the IEC cot determination in due

course.

That being the case, the Commission@’s detefihination that an unfair labour

practice was committed in ontext failure to implement the new

organogram, is sustainab evidence, and not reviewable.

The same would apply e IEC’s commitment to do so did not include
sion, and was limited to the approval of the

ings and representations that the IEC made in

essence of the relief granted by the Commissioner is that the IEC must
ontinue with the process of implementing the approved organisational

structure in accordance with the implementation rules.

This accords with what the IEC committed to do, and there is no basis on

which this stands to be interfered with on review.
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[48] Both parties’ representatives referred to the ongoing relationship between

them and submitted that it would not be appropriate to make a costs order in

this matter. | agree.
[49] In the circumstances, the following order is made:
Order

1. The review application is dismissed.

2. There is no order as to costs.

R Itzkin

g Judge of the Labour Court of South Africa
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