
 

 

IN THE HIGH COURT OF SOUTH AFRICA  

GAUTENG DIVISION, JOHANNESBURG  

CASE NO: 082711/2023  

DATE:  19-02-2026  

 

 

 

 

In  the matter  between  

ABT TELECOMS (PTY) LTD  First Applicant 
 
THULASIZWE GIFT NKUMANE  Second Applicant 
 
 
and 
 
 
NONKULULEKO ZAMAZINDLE MAKHAYE N.O.  First Respondent 
 
NONKULULEKO ZAMAZINDLE MAKHAYE  Second Respondent 
 
 

 

J U D G M E N T  

LEAVE TO APPEAL  

 

WATT-PRIN GLE,  J :     In  th i s  m a t te r  the  unsucces s fu l  

responden ts  a  quo  appl i ed  fo r  l eave  to  appeal .   A number  o f  

a rgumen ts  were  ad vanced  bu t  the  one  wh ich  i n  my  v iew  

de te rmines  the  appl i ca t i on  i s  the  responden t ' s  (app l i can t  fo r  

leave )  po in t  ra i sed  for  the  f i r s t  t ime  in  the app l i ca t i on  fo r  
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leave  to  appea l .    

 Nei the r  pa r ty  ra i sed  i t  e i the r  on  the  papers  o r  i n  the  

cou rse  o f  a rgumen t  be fo re  me  when  t he  ma t te r  was  hea rd  on  

the  mer i t s .  Sec t i on  78 (1 )  o f  the  P romot ion  o f  Access  to  

In fo rma t ion Ac t  2  o f  2000  p rov ides  tha t  a  reques t e r  o r  th i rd  

pa r ty  may  on l y  app ly  to  a  Cour t  fo r  ap p ropr ia te  re l i e f  i n  te rms  

o f  Sec t i on  82  i n  the  fo l l owing  c i rcums tances ,  and subsec t i on  

78 (1) (b )  reads :  a f te r  tha t  reques te r  o r  th i rd  par ty  has  

exhaus ted  the  comp la in ts  p rocedure  re fe rred  to  i n  Sec t i on  

77 (A) .  Sec t i on  77A p rovides  i n te r  a l i a  fo r  a  reques te r  for  

in fo rma t ion  f rom  a  p r i va te  body  to  com pla in  to  the  In fo rma t ion  

Regula to r  i n  the  even t  tha t  the  pa r ty  f rom whom  the  

in fo rma t ion  i s  sough t  does  no t  acced e  to  the  reques t .    

 Whi le  i t  i s  t rue  a s  po in ted  ou t  by  counse l  fo r  

responden t  ( i n  the  app l i ca t ion  fo r  l eave )  tha t  the  re fe rence  o f  

a  comp la in t  to  the  In fo r ma t ion  Regu la to r  i s  no t  p e rempto ry  

because  sec t i on  77A(2 )  s ta tes  tha t  a  pa r ty  “may”  sub mi t  a  

comp la in t ,  my  read ing o f  tha t  p rovi s ion  i s  tha t  a  pa r ty  whose  

reques t  fo r  i n fo rma t ion  has  been  re fu sed  can  e i the r  l eave  the  

ma t te r  th e re ,  o r  comp la in  to  the  In fo rma t ion  Regula to r.  I t  i s  

in  tha t  sense  no t  pe rempto ry  to  co m pla in  to  the  In fo r ma t ion  

Regula to r.    

 But  i f  you  w ish  to  apply  to  Cour t  then  you  have  to  have  

gone  through  th i s  pa r t i cu la r  s tep  o f  making  a  comp la in t  to  the  

In fo rma t ion  Regula to r.  Tha t  i s  the  e ffec t  o f  sec t i on  78 (1 ) ,  as  
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I  see  i t .  

 My hands  a re  somewha t  t i ed  i n  the  con tex t  o f  an  

appl i ca t i on fo r  l eave  to  appea l ,  no t  on l y  by  the fa i r l y  c lea r  

word ing  o f  Sec t i on  78 (1 )  bu t  a l so  by  the  j udgmen t  o f  Hopk ins  

AJ  i n  the  ma t te r  o f  El i te  Plumb ing  and  Indus t r i a l  So lu t i ons  

P ty  L im i ted  vs .  Casper  l e  Roux  Inc  A t to rneys  and  Ano the r,  

2023  JDR 0756  GJ  where  the  l ea rned  Ac t i ng  Judge  he ld  tha t  

Sec t i on  78 (1 )  i s  p e remp to ry   and  i n  c i rcumstances  some wha t  

s im i l a r  to  th i s  ma t te r,  d i smissed  the  appl i ca t i on  u l t ima te l y  on  

tha t  basi s  a lone .  

 In  the  cou rse  o f  a rgumen t  I  ra i sed  w i th  bo th  counse l  

the  ques t i on  o f  whe the r Sec t i on  78 (1 )  i s  somewha t  

con t rad i c ted  by  78 (2 ) ,  spec i f i ca l l y  7 8 (2 ) ,  (d)  and  (e )  wh ich  

s ta te  tha t  a  reques te r  agg r ieved  by  t he  dec i s ion  o f  the  head  

o f  a  p r i va te  body  to  re fuse  acces s  i n  te rms  o f  Sec t i on  54 ,  

56 (1)  o r  60  o r  tha t  i s  agg r ieved  by  any  deci s ion  o f  the  

In fo rma t ion  Regu la to r,  may  by  way  o f  appl i ca t i on  w i th in  180  

days  app ly  to  a  Cour t  fo r  app rop r ia te  re l ie f  i n  te rms  o f  Sec t i on  

82 .  Tha t  on  the  face  o f  i t  appears  to  g i ve  a  p a r ty  the  r i gh t  to  

apply  to  th i s  Cour t  i n  the  c i rcumsta nces  pos tu la ted  i n  (d)  

which  i s  s imp ly  a  re fusal  o f  a  reques t  fo r  i n fo rma t ion .   The  

word  “o r ”  a f te r  sub -sec t i on 78 (2 ) (d )  and  be fore  (e )  sugges ts  

tha t  the  app l i ca t i on  cou ld  be  made  t o  cou r t  e i ther  a f te r  the  

re fusal  o f  the  reques t  fo r  i n fo rma t ion  (78 (2) ( d ) ( i ) )  or  a f te r  one  

is  agg r ieved  by  the  deci s ion  o f  the  In fo rma t ion  Regula to r,  
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(78 (2 ) (d ) ( i ) ) .    

 I t  i s  an  i n te res t i ng  a rgumen t ,  bu t  the  ro le  o f  a  Cour t  i s  

to  t r y  and  reconci l e  such  apparen t  anoma l ies .  I  cons ide r  tha t  

i f  i t  i s  an  a rgumen t  a t  a l l ,  i t  i s  one  fo r  the  appeal  cou r t  and  

no t  fo r  me  reso l ve  i n  an  appl i ca t i on  fo r  l eave to  appeal .  I f  

any th ing  th i s  m i l i ta tes  i n  favou r  o f  the  g ran t i ng  o f  l eave .    

 I  do  no t  th ink  tha t  th i s  ma t te r  war ran t s  the  a t ten t i on  o f  

the  Supreme  Cour t  o f  Appea l .   In  the  c i rcumstances  I  i n tend  

to  g ran t  l eave  to  appeal  to  the  Fu l l  Cour t  o f  the  Gau teng  

D iv i s ion  o f  the  H igh  Cour t  and  I  the re fo re  make  the  fo l l owing  

o rde r.  

 Leave  to  appea l  i s  g ran ted  agains t  the  who le  o f  the  

judgmen t  and  o rde r da ted  28  Novem ber 2025 .   The  cos ts  o f  

th i s  app l i ca t i on  fo r  l eave  to  appea l  a re  to  be  cos ts  i n  the  

appeal .    

 

 

 

… … … … … … … … … … ..  

WATT-PRIN GLE,  AJ  

ACTIN G JUD GE OF TH E H IGH  C OU RT  

DATE:   20  March 2026  

Date heard: 19 February 2026 

Date of ex tempore judgment: 19 February 2026  

Date judgment was revised and signed: 20 March 2026 

 



 

 

5 

Appearances 

 

Counsel for the Applicant:  A van der Merwe 

Attorneys for the Applicant:  BDK Attorneys  

 

Counsel for the Respondents:  P Carstensen SC (with him J Berger) 

Attorneys for the Respondents:  Edward Nathan Sonnenbergs Inc.   




