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In the matter between 10 

TSAKANI CHARLOTTE NGOBENI  Appl icant  

And 

THE STATE Respondent 

 

J U D G M E N T 

 

MATLAPENG, AJ :      

1 .  This is  an app l icat ion by the  appl icant  on the 

fo l lowing te rms:  

( i )  That  the State  d id not  conduct  cr iminal  20 

proceedings and/or  that  the  State unlawfu l l y  

author ised Prudent ia l  Author i ty  to  conduct  

cr iminal  invest iga t ions against  her  and that  a 
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t r ia l -wi th in-a- t r ia l  should be conducted to  

determine i f  the evidence was 

unconst i tu t ional ly  obta ined or  not ;  

( i i )  That  the State re l ied on fa lse in format ion to  

unlawfu l l y  seek a  search and seizure warrant ,  

which was granted on 14 February  2019 on the 

premises of  Werksmans At torneys in  Sandton;  

( i i i )  That  the Prudent ia l  Author i ty  i s  conf l i c ted  

because i t  is  the compla i nant  and the  

invest igat ing off i cer  at  the same t ime;  10 

( iv )  That  the case against  her  is  manipulated by 

mala f ides ,  and avers that  she wi l l  not  receive 

a fa i r  t r ia l ;  

(v )  That  th is  Court  lacks ju r isd ict ion to adjudicate  

her  mat ter  in  te rms of  sect ion 106(1) ( f )  o f  the 

Cr iminal  Procedure Act  51 of  1977,  and that  

she should be acqui t ted in  terms of  sect ion  

106(1)(4)  of  the Cr iminal  Procedure  Act .  

2 .  The issues ra ised by the appl ican t  are in terre lated 

and/or  in ter twined.   Her argument  is  p r inc ipal l y  that  20 

th is  Cour t  does not  have jur isd ict ion to enter ta in her  

mat ter.  

3 .  A br ie f  synopsis o f  what  t ranspi red before the present 

appl icat ion is  necessary.    

4 .  I t  is  o f  u tmost  importance to know that  the case 



 

 

against  the appl icant  was t r ia l  ready ever  s ince 

October 2022.   Ever s ince then to  date hereof  i t  has 

been set  down for  t r ia l ,  but  d id no t  proceed because 

the appl icant  kept  on changing lega l  representat ives.    

5 .  Adv Meyer for  the State in formed the Court  that  th is  

mat ter  was previously set  for  t r ia l  on f ive d i f ferent  

occasions,  and that  i t  d id  not  proceed.   Adv Mhlanga 

for  the appl icant  on the other  hand in formed the Court  

that  he is  the s ix th legal  representat ive to appear fo r 

the appl icant ,  that  there  were f ive leg al  10 

representat ives who previously appeared for  the 

appl icant .   He was br ie fed on 21 May 2024,  and 

received docket  d isc losure few days thereaf te r.   To be 

exact ,  he received d isc losure on 26 May 2024.  

6.  Adv Mhlanga f i led  an appl icat ion compel l ing the State 

to  d isc lose Part  B and C of  the docket .   This 

appl icat ion was d ismissed by Johnson,  AJ on 

25 May 2025,  and on that  day the mat ter  was 

postponed unt i l  2  February 2026 fo r  t r ia l .   

7 .  On 28 January 2026,  exact ly  th ree work ing days 20 

before the t r ia l  date,  the a ppl icant  f i led the present  

appl icat ion.   She contends,  amongst  others,  that  th is  

Court  lacks jur isd ict ion to enter ta in her  mat ter .   She 

argues fu r ther  that  the Court  shou ld acqui t  her  on a l l  

the charges prefer red against  her .   I t  is  o f  card inal  



 

 

importance to know that  the defence wai ted  for  a 

per iod of  n ine months.   They f i led the present 

appl icat ion just  a  mere three days before the t r ia l  

date.    

8 .  On 2 February  2026 the State requested a 

postponement ,  and just i f iab ly so ,  in  o rder  to  respond 

to the specia l  p lea.   The mat ter  was then postponed 

unt i l  17 February  2026.   On the la t ter  date,  the Sta te 

put  charges to the accused (now the appl icant ) .   A f ter  

the charges were read in  Engl ish,  the in terpreter ,  10 

Mr Masenya,  p laced i t  on record  that  i t  has been 

agreed by Adv Mhlanga for  the appl icant .  as wel l  as 

the accused (now the appl icant )  that  i t  wi l l  not  be 

necessary  for  h im to in terpret  the charges to the 

accused,  and that  he wi l l  on ly star t  to  in terpret  to  her  

when the t r ia l  s ta r ts ,  o r  when the State wi l l  be cal l ing  

i ts  f i rs t  s tate wi tness ,  and immedia te ly thereaf ter ,  the 

Court  enqui red f rom the appl icant  what  her  p lea is  to  

the charges preferred against  her .   Surpr is ing ly,  she 

changed her  tune and said that  she now needs a 20 

Tsonga in terpreter ,  who was not  avai lab le at  the t ime.  

The mat ter  had to be postponed unt i l  the fo l lowing 

day,  18 February 2026,  for  a Tsonga in terpreter .    

9 .  I t  is  ev ident  that  the appl icant  is  us ing monkey t r i cks 

to  delay the cont inuat ion of  th is  t r ia l .    



 

 

10.  One of  the r ights in  the B i l l  o f  Rights is  the r ight  to  a 

speedy t r ia l ,  as st ipu lated in  sect ion 35(3) (d)  of  the 

Const i tu t ion,  and i t  provides,  I  quote:  

“Every person has the r ight  to  a fa i r  t r ia l ,  

which inc ludes the r ight ,  (d ) ,  to  have the  

r ight  to  begin and conclud e wi thout  

unreasonable delay. ”  

11.  One of  the predominant  cases in  South Af r ica,  and an 

example of  delay  in  c r iminal  mat ters in  the cr iminal  

just ice system,  is  the arms deal  case.   10 

12.  In  2007 Mr Jacob Zuma was charged wi th cor rupt ion,  

money launder ing and  f raud.   Charges were la ter  

wi thdrawn and seven years la ter  the h igh court  in 

Pretor ia  ru led tha t  the charges should be re instated.   

13.  S ince 2018,  Jacob Zuma's legal  team have postponed 

the mat ter  on many instances.   They brought  a 

number of  in te r locutor y appl icat ions,  consequent ly 

causing a delay in  the t r ia l .  

14.  In  Apr i l  2020 Jacob Zuma cha nged h is legal  team, 

and in  2021 he ins isted that  the prosecutor ,  Mr B i l ly  20 

Downer,  should  be removed f rom the case.   I t  is 

unheard of  that  the appl icant  would engage  the 

serv ices of  s ix  d i f ferent  legal  representat ives in  a 

space of  two years,  f rom October 2022 unt i l  

21 May 2024,  when Adv Mhlanga was br ie fed  in  th is  



 

 

matter .    

15.  This h i re and f i re  pol icy of  legal  representat ives by 

the appl icant  in  th is  mat ter  wi l l  no t  be to lerated 

because i t  de lays the cont inuat ion of  the t r ia l .    

16.  The above exposi t ion demonst ra tes in  c lear  and 

unequivocal  terms that  the appl icant  in  th is  mat ter  i s 

d i l ly -dal l y ing del iberate ly .   She does not  want  th is  

mat ter  to  proceed,  and th is  i s  unacceptable.    

17.  Once an accused or  an appl icant  f rust rate the jud ic ia l  

process in  order  to  delay the t r ia l ,  th is  is  ca l led 10 

Sta l ingrad [spel t ] ,  S ta l ingrad st rategy.   I t  re fers to  a 

legal  defence st rategy designed to delay,  obst ruct ,  

and wear down an opponent  by re lent lessly 

chal lenging every  aspect  of  the t r ia l .    

18.  Once enough t ime has passed,  the  defence team may 

ra ise a defence that  the accu sed’s  t r ia l ,  her  r ight  to  a 

fa i r  t r ia l  is  being  v io lated ,  and might  ask that  a 

permanent  stay of  p rosecut ion be granted.  

19.  Speedy t r ia l  r ights ensure that  an accused person is 

brought  to  t r ia l  w i th in a reasonable t ime,  p revent ing 20 

indef in i te  detent ion i f  he i s  in  custody,  and protect ing 

against  p ro longed anxiety,  expenses,  and memory 

degradat ion of  wi tnesses.    

20.  I  am concerned about  cases that  take a long t ime to 

be f ina l ised .   I t  is  a  known fact  that  human beings in  



 

 

th is  p lanet  ear th  do not  l ive forever  and ever ,  they 

d ie .   I f  not ,  they forget  af te r  a lapse of  t ime,  and an 

accused person wi l l  get  acqui t ted s imply because 

thei r  mat te r  took a long t ime to be f ina l i sed.    

21.  I t  is  ev ident  that  the appl icant  in  th is  mat ter  i s  us ing 

a l l  the t r i cks in  the book to f rust rate the cont inuat ion 

of  th is  t r ia l .   This is  condemned in  the st rongest  

possib le te rms.  

22.  A legal  representat ive must  understand the facts,  

analyse the law,  and advise  c l ient  on h is or  her 10 

opt ions,  r i sks,  and the best  course of  act ion.   A  legal  

representat ive must ,  amongst  others,  a lso advise 

c l ient  about  the  provis ions of  sect ion  342A of  the  

Cr iminal  Procedure Act  51 of  1977,  which deals wi th 

unreasonable delay in  a t r ia l ,  and the consequences 

thereof .    

23.  The appl icant  cannot  f i le  an appl icat ion af te r  an 

appl icat ion ,  l i ke  in  the arms deal  mat ter .   The 

quest ion that  forcefu l l y  comes to  the fore is ,  why 

does the appl icant  f i le  her  appl icat ions,  in  a 20 

p iecemeal  fashion.   This i s ,  in  my v iew,  a c lear  

ind icat ion that  the appl icant  is  embark ing on a f i sh ing  

expedi t ion or  is  buying t ime.   Th is is  unacceptable 

and must  stop here and now.  

24.  I  now turn to  the issues ra ised by the appl icant  in  th is  



 

 

matter .   The departure point  is  that  i t  is  o f  card inal  

importance to no te how paragraph 2 of  her  specia l  

p lea is  phrased.   I t  reads,  I  quote :  

“ I  conf i rm that  I  p lead not  gui l ty  to  a l l  the  

charges put  to  me and provide the  

fo l lowing specia l  p lea explanat ion in  

terms of  sect ion  106 of  the Cr iminal  

Procedure Act  51 of  1977. ”  

25.  Sect ion 106 of  the Cr iminal  Procedure Act  51 of  1977:  

“P leas:  10 

1.     When accused p leads to a charge,  he 

may p lead:   

(a )   That  he is  gui l t y  of  the of fence 

charged or  of  any of fence of  

which he may be convicted on the  

charge;  or   

(b )   That  he is  not  gu i l ty ;  or   

(c )   That  he has a l ready been 

convicted of  the of fence wi th 

which he is  charged ;  o r   20 

(d)   That  he has a l ready been 

convicted of  the of fence wi th 

which he is  charged ;  o r   

(e )   That  he has received a f ree 

pardon under sect ion 372 (6)  f rom 



 

 

the State President  for  the  

of fence charged;  or   

( f )   That  the Court  has no ju r isd ict ion 

to t ry  an of fence ;  or   

(g )   That  he has been d ischarged 

under the provis ions of  

sect ion 204 f rom prosecut ion fo r  

the of fence charged;  o r   

(h )   That  the prosecutor  has no t i t le  to  

prosecute;  o r   10 

( i )   That  the prosecut ion may not  be 

resumed or  inst i tu ted owing to an 

order  or  a cour t  under sect ion 

342A(3)(c) ;  

2 .     Two or  more p leas may be p leaded 

together ,  except  that  a p lea of  gui l t  

may not  be p leaded wi th any other  p lea 

to the same charge.    

3 .     An accused shal l  g ive reasonable  

not ice to the  prosecut ion o f  h is  20 

in tent ion to p lead or  p lea other  than 

the p lea of  gui l t y  o r  not  gui l t y ,  and 

shal l ,  in  such  not ice ,  s tate the ground 

on which he bases h is p lea,  prov ided 

that  the requi rement  of  such not ice  may 



 

 

be waived by the at to rney genera l  or  

the prosecutor ,  as the case may be,  

and the Court  may  on good cause 

shown d ispense wi th such not ice ,  or  

adjourn the t r ia l  to  enable such not ice 

to be g iven.    

4 .     An accused who p leads to a charge 

other  than a p lea  that  the Court  has no 

jur isd ict ion to t ry  the of fence,  o r  an 

accused on beha l f  o f  whom a p lea of  10 

not  gui l ty  i s  sent  out  by the  Court ,  

shal l ,  save as is  otherwise express ly  

provided by th is  act  or  any other  law ,  

be ent i t led to demand that  he  be 

acqui t ted or  he be convicted. ”  

26.  Sect ion 106 of  the Cr imin al  Procedure Act  deta i l s 

speci f ic  p leas,  inc luding a p lea to  the ju r isd ict ion of  

the Court .   The sect ion is  c lear  and speci f ic .   I t  does 

not  p rovide fo r  a  specia l  p lea exp lanat ion,  as stated 

in  paragraph 2 of  the specia l  p lea ment ioned supra by 20 

the appl icant .    

27.  A p lea explanat ion is  governed by sect ion 115 (1)  o f  

the Cr iminal  Procedure Act  51 of  1977,  and provides 

as fo l lows,  I  quote :  

“Where an accused at  a  summary t r ia l  



 

 

pleads not  gui l t y  to  the of fence charged,  

the presid ing judge,  regional  magist rate,  

or  magist rate,  as  the case may be,  may 

ask h im whether  he wishes to make a  

statement  ind ica t ing the basis of  h is  

defence. ”  

28.  Paragraph 2 above of  the appl icant 's  specia l  p lea is 

vague and embarrassing.   I t  is  d i f f icu l t  to  fa thom the 

nature of  the p lea tendered,  and is  not  in  conformi ty 

wi th the provis ions of  sect ion 106 of  the Cr imina l  10 

Procedure Act .  

29.  Paragraph 26 of  the appl icant 's  specia l  p lea 

compounds the problem.   I t  s tates,  I  quote :  

“ In  the event  that  my p lea in  te rms of  

sect ion  106(1)( f )  and/or  106(4)  of  the  

Cr iminal  Procedure Act  51 of  1977,  i s  

successfu l ,  I  am ent i t led to  be acqui t ted  

in  terms of  sect ion 106 (1)( f )  and/or  

106(4)  on the  bas is that  no fa i r  t r ia l  may 

be conducted under the c i rcumstances 20 

set  out  in  the specia l  p lea. ”  

30.  Paragraph 26 of  the appl icant 's  specia l  p lea is  not  in  

harmony wi th the  provis ions of  sect ion 106 (4)  of  the 

Cr iminal  Procedure Act ,  which reads as fo l lows ,  I  

quote:  



 

 

“An accused who p leads to the charge 

other  than that  a p lea that  the Court  has 

no jur isd ict ion to  t ry  the  of fence,  or  an  

accused on behal f  o f  whom a p lea of  not  

gui l t y  i s  entered by  the Court ,  shal l ,  save 

as is  otherwise  expressly provided by 

th is  act  o r  any o ther  law ,  be ent i t led to  

demand that  he  be acqui t ted or  be  

convicted. ”  

31.  The provis ions of  sect ion 104 (4)  of  the Cr iminal  10 

Procedure Act  a re c lear ,  speci f ic  and unambiguous .   

An accused who ra ises  a p lea that  the Court  does no t  

have ju r isd ict ion to t ry  an of fence is  not  ent i t led to 

demand that  he or  she be acqui t ted o n the of fence 

preferred against  h im or  her .  

32.  I t  s tands to reason therefore that  the submission by  

the appl icant  that  she be acqu i t ted in  terms of  

sect ion  106(4)  is  misplaced .   I t  is  baseless ,  wi thout 

mer i t  and bound to be re jected.    

33.  I  now turn to  the argument  ra ised by the appl icant  in 20 

her  specia l  p lea  that  the State d id not  conduct  a 

cr iminal  invest iga t ion and /or  unlawfu l ly  author ised the 

Prudent ia l  Author i ty  to  conduct  c r im inal  invest igat ions 

against  her .   Paragraph 12 of  her  not ice of  specia l  

p lea reads as fo l lows,  I  quote:  



 

 

“As a l luded to above,  o n 15 February  

2019 the DPCI unlawfu l ly  mandated ,  o r  

a l ternat ive ly delegated i ts  author i t y  to  P A 

to conduct  a  cr iminal  invest igat ion  

against  me. ”  

34.  The appl icant  s tates fur ther  at  paragraph 14,  I  quote :  

“On 14 February  2019 and pr ior  to  the  

f i l ing of  the compla int  by the Momoniat .  

the DPCI was granted a search and 

seizure warrant  to  se ize a l l  ev idence that  10 

was obta ined and re l ied upon by the  

invest igators of  the  PA,  which resul ted in  

a report  by Adv Ter ry Mo tau SC dated 

30 September 2018.   I  a t tach here to a  

copy of  the abovement ioned search and 

seizure warrant  marked NG02.”  

35.  In  the case of  S v Botha en Andere ,  1995 (2)  SACR 

598 (W),  a substant ia l  por t ion of  the invest igat ion 

was done by Eskom Invest igat ion Serv ice.   The la t ter  

obta ined statement  of  wi tnesses and in  some 20 

instances t ravel led as fa r  af ie ld  as England to 

in terv iew a suspect .   Members of  the SAPS were in 

possession and /or  in  custody of  the docket ,  but  the 

invest igat ion was done by Eskom Invest igat ion 

Serv ice.   Af ter  the c losure of  the State case,  



 

 

accused 3 appl ied fo r  h is  acqui t ta l  in  te rms o f  

sect ion  174 of  the  Cr iminal  Procedure Act .   He 

argued that  h is  r ight  to  a fa i r  t r ia l  had been v io lated .   

He argued fur ther  that  the South Af r ican Pol ice 

Serv ice is  the only  ent i ty  which was ent rusted wi th 

the funct ion of  invest igat in g cr imes.    

36.  Sect ion 205(3)  of  the South Af r ican Const i tu t ion 

provides that ,  I  quote:  

“The object  of  the pol ice serv ice are to  

prevent ,  combat  and invest igate cr ime,  to  10 

mainta in publ ic  order ,  to  protec t  and 

secure the inhabi tants of  the Republ ic  

and the i r  p roper ty,  and to uphold and 

enforce the law.”  

37.  The Court  in  Botha en Andere ’ s  case (supra)  he ld 

that  the Const i tu t ion does not  prohib i t  persons who 

are not  members  of  the pol ice  serv ice to invest igate 

cr ime.   The Cour t  acknowledged that  modern socie ty 

is  specia l ised and that  the pol ice  serv ice cannot  on 

i ts  own invest iga te and prevent  a l l  forms of  cr ime.   20 

The Court  fur ther  acknowledged that  pr ivate ent i t ies 

now and then conduct  invest igat ions in  mat ters 

af fect ing thei r  own in terests,  the resul ts  of  which are  

handed over to  the South Af r ican Pol ice  Serv ice .    

38.  The Court  found on the fac ts that  i t  cannot  be said 



 

 

that  Eskom commit ted any i r regular i ty  dur ing the 

course of  the invest igat ion s,  nor  could any in ference 

be drawn that  Eskom Invest igat ion  Serv ice had acted 

wi th pre judice.  

39.   F inal ly ,  the Court  he ld that  the accused ’s r ight  to  a 

fa i r  t r ia l  had not  been in f r inged.   The appl icat ion for  a 

d ischarge in  te rms of  sect ion 1 74 of  the Cr iminal  

Procedure Act  was refused.    

40.  I  am in agreement  wi th Adv Meyer  for  the State tha t  

the enqui ry as to  whether  the invest igat ion was 10 

conducted by the  State or  by the Prudent ia l  Author i ty  

does not  in  law const i tu te a jur isd ict ional  i ssue.   The 

quest ion to be determined by th is  Court  is  whether  

any evidence obta ined dur ing the  invest igat ion was 

acqui red  unlawfu l ly  o r  i r regular ly .   Closely ak in 

thereto is  whether  the accused 's const i tu t ional  r ight  

to  a fa i r  t r ia l  has been v io lated.    

41.  I  am also in  agreement  wi th counsel  for  the State that  

th is  Court  wi l l  on ly be in  a posi t ion to make a 

determinat ion regard ing the const i tu t ional i ty  of  the 20 

evidence obta ined once a l l  the re levant  facts has 

been p laced before Court .   

42.  I  f ind on the basis of  Botha en Andere (supra)  that  i t  

cannot  be said that  Prudent ia l  Author i t y  commit ted 

any i r regular i t y  dur ing the course of  the  invest igat ion ,  



 

 

nor could any in ference be drawn that  Prudent ia l  

Author i t y  had acted wi th pre judice.    

43.  In  the case of  Nat ional  Di rector  of  Publ ic 

Prosecut ions v K ing  2020 (2)  SACR 146 (SCA) 4,  the 

Court  he ld that  i r regular i t ies do not  necessar i l y  lead 

to a fa i lu re of  just ice.    

44.  I t  is  my considered v iew that  even i f  there may have 

been i r regular i t ies  dur ing the invest igat ion s,  that  

does not  necessar i ly  lead to a conclusion that  there 

was a fa i lu re of  just ice.  10 

45.  In  the case of  S v Jaipal  [spel t ] ,  2005 (4)  SA 581 

(CC) the Const i tu t ional  Court  is  record as having said 

the fo l lowing ,  I  quote:  

“The r ight  of  an  accused to a fa i r  t r ia l  

requi res fa i rness to the accused ,  as wel l  

as fa i rness to the publ ic  as represented 

by the State.   I t  has to inst i l  conf idence 

in  the cr iminal  just ice system wi th the  

publ ic ,  inc luding  those c lose to the  

accused,  as wel l  as those d ist ressed by 20 

the audaci ty  and horror  of  c r ime.”  

46.  The appl icant  imp l ies that  the invest igat ion was done 

in  an unlawfu l  manner and that  the invest igators had 

no mandate to carry out  the invest igat ions.   The 

Court  in  the case of  King  (supra )  warned of  th is  



 

 

st rategy when i t  he ld that ,  I  quote:  

“The fa i r  t r ia l  r ight  does not  mean a  

pred i lect ion for  technica l  n icet ies and 

ingenious legal  s t ratagems,  or  to  

encourage pre l iminary l i t igat ion ,  a  

pervers ive feature of  whi te -col lar  cr imes 

cases in  th is  count ry.   To the cont rary,  

cour ts should wi th in the conf ines of  

fa i rness act ive ly  d iscourage pre l iminary  

l i t igat ion.   Courts should fur ther  be aware  10 

that  persons fac ing ser ious charges ,  and 

especia l l y  min imum sentences ,  have l i t t le  

inc l inat ion to cooperate in  a process  that  

may lead to the i r  convict ion and any new 

procedure can of fer  opportuni t ies  

capable of  explo i ta t ion to obst ruct  and 

delay.   One can add the tendency o f  such 

an accused,  instead of  conf ront ing the  

charge,  of  a t tacking the prosecut ion. ”  

48.  I  f ind on the  facts therefore that  the appl icant ’s  20 

assert ion that  the State d id not  conduct  cr iminal  

invest igat ion in  th is  mat ter  and unlawfu l ly  author ised 

Prudent ia l  Author i ty  to  do so,  is  w i thout  basis and i t  

d isp lays her  lack  of  knowledge of  invest igat ions of  

cases of  th is  magni tude.  



 

 

49.  The appl icant  argues fu r ther  that  the State re l ied on 

fa lse in format ion to unlawfu l l y  seek and be granted a 

search and seizure warrant  on 14 February 2019,  as  

wel l  as any and a l l  fur ther  search and seizure 

warrants granted to the DP CI .   I t  is  not  in  d ispute that  

a  search and seizure was done a t  the premises of  

Werksmans At to rneys in  Sandton on 14 February.   

The ind ictment  re f lects that  the appl icant  is  res id ing 

at  […]  P[ . . . ]  S t reet ,  Makhado.   The Court  takes 

jud ic ia l  not ice of  the fact  that  Sandton is  s i tuated in  10 

Gauteng province and Makhado is  s i tuated in  the 

L impopo province ,  and both these two p laces are  

mi les apart .    

50.  I t  is  o f  great  s ign i f icance to note that  the search and 

seizure operat ion d id not  occur  at  the accused ’s 

p lace of  res idence or  business .   As a resul t ,  the 

search and seizure operat ion d id not  impl icate or  

in f r inge upon the accused 's r ight  to  pr ivacy .   I t  is  a lso 

not  contended that  the documents or  some of  the 

i tems seized at  Werksmans At torneys const i tu ted 20 

pr iv i leged communicat ion per ta in ing to the appl icant .    

51.  I  f ind on the facts therefore that  the assert ion by the  

appl icant  that  the  State re l ied on fa lse in format ion to 

unlawfu l l y  seek a  search and seizure warrant ,  whi ch 

was granted on 14 February 2019,  is  baseless,  



 

 

without  mer i t  and bound to be re jec ted.   

52.  The appl icant  a rgues fur ther  that  the P rudent ia l  

Author i t y  is  both the compla inant  and the invest igator  

in  th is  mat ter ,  t herefore the Prudent ia l  Author i ty  i s  

conf l i c ted in  provid ing in format ion or  s tatements 

pursuant  to  the cr iminal  just ice system .    

53.  The quest ion is  whether  the Prudent ia l  Author i ty  

conducted i tse l f ,  in  an unlawfu l  or  i r regular  manner .   

There is  no evidence before  me to make a 

determinat ion on th is  issue.   I t  is  o f  card ina l  10 

importance to ment ion that  th is  issue ra ised by the  

appl icant  does not  const i tu te an at tack on the 

jur isd ict ion of  the Court .   These assert ions by the  

appl icant  are to  be determined af te r  the evidence has 

been tendered,  bear in g in  mind the pr inc ip les la id 

down in  Botha en Andere (supra) .    

54.  I t  is  my considered v iew that  there is  noth ing  

prohib i t ing the South Af r ican Pol ice Serv ice f rom 

seeking experts to  assist  in  the  invest igat ions o f  

cases of  th is  nature.    20 

55.  The appl icant  argues fu r ther  that  the case against  her  

was manipulated ,  wi th  mala f ides ,  and she is  no t  

of fered a fa i r  t r ia l .    

56.  Fai r  t r ia l  r ights enshr ined in  sect ion 35 (3)  of  the 

Const i tu t ion ,  South Af r ican Const i tu tes,  guarantees 



 

 

that  every accused person has  the r ight  to  a fa i r  

publ ic  hear ing before an impart ia l  t r ibunal .    

57.  In  the case of  S v Zuma and others ,  1995 (2)  SA 642 

(CC) the Const i tu t ional  Court  he ld that  the r ight  to  a 

fa i r  t r ia l  i s  not  l imi ted to the  speci f ic  r ights  in 

sect ion  35 of  the Const i tu t ion,  but  that  i t  is  a  broader 

substant ive r ight  that  requi res courts to  act  as 

guard ians of  fundamenta l  f a i rness.   

58.  In  the case of  S v Dzuduka [spel t ]  and others ,  S v 

Tshi lo  [ spel t ]  2000 (4)  SA 1078  (CC)  the 10 

Const i tu t ional  Court  emphasised that  a t r ia l  must  be 

fa i r  to  both the accused and the publ ic  in te rest .    

59.  No evidence has been tendered.   The a l legat ion by 

the appl icant  that  the case against  her  was 

manipulated,  that  she is  not  of fe red a fa i r  t r ia l ,  i s  

baseless and wi thout  mer i t .   This  asser t ion by the 

appl icant  has absolute ly  no bear ing on the issue of  

jur isd ict ion.   I t  re la tes to the aspect  whether  the 

evidence was unconst i tu t ional ly  obta ined or  not ,  and 

whether  such evidence is  admissib le o r  not .   20 

60.  In  the case of  Savoi  [ spel t ]  &  Others v The Nat ional  

Prosecut ing Author i ty ,  case number 5867/2013,  

judgment  del ivered on 29 January 2021,  Steyn,  J ,  

wi th  whom Kruger,  J  and Henr iques,  J  concurred,  

s tated at  paragraph 53,  and I  quote:  



 

 

“ In  a cr iminal  mat ter  jur isd ic t ion is  

determined by the area in  which the  

of fences have been comm it ted ( te r r i tor ia l  

jur isd ict ion) ,  the  nature of  the of fence 

(substant ive ju r isd ict ion) ,  and a lso the  

nature of  the penal ty  that  shou ld be 

imposed (puni t ive jur isd ict ion) .   Of  

course ju r isd ict ion may a lso be obta ined 

in  terms of  a consol idat ion of  mul t ip le  

of fences commit ted in  var ious provinces 10 

i f  the Nat ional  Di rector  of  Publ ic  

Prosecut ions issues a cer t i f icate to  have 

a l l  o f  the of fences be heard in  one 

province. ”  

See a lso sect ion  111 of  the Cr im inal  Procedure Act  

51 of  1977,  and sect ion 22(3)  of  the Nat i onal  

Prosecut ing Author i t y  Act  32 of  1998.   

61.  In  conclusion,  and at  the r i sk of  repet i t ion,  the 

appl icant  argues that  th is  Court  lacks ju r isd ict ion to 

enter ta in th is  mat ter ,  and that  a t r ia l -wi th in -a- t r ia l  20 

should  be conducted to  determine i f  the evidence  

obta ined was const i tu t ional ly  obta ined or  not .    

62.  Accord ing to the  case of  S v Zikhal i  (CC15/2023) 

[2023]  ZAGPPHC 1751,  a t r ia l -wi th in -a- t r ia l  is  a 

procedure or  a m in i  t r ia l  conducted to determine the 



 

 

admissib i l i ty  of  d isputed evidence,  such as a 

confession  or  ev idence obta ined v ia a search,  

separate f rom the main t r ia l ’s  mer i t s .   I t  ensures 

evidence is  vo lun tary,  lawfu l  and const i tu t ional  before 

being admi t ted.  

63.  I t  is  unclear  and d i f f icu l t  to  fa thom on what  basis 

does the appl icant  aver  that  th is  Co urt  lacks 

jur isd ict ion to en ter ta in th is  mat ter .   I  f ind on the 

facts therefore that  the assert ion by the appl icant  that  

th is  Court  lacks jur isd ict ion and that  a t r ia l -wi th in-a-10 

t r ia l  be conducted to determine the  admissib i l i t y  of  

the evidence is  misplaced,  wi thout  mer i t ,  baseless 

and bound to be re jected.    

64.  Having carefu l l y  considered the appl icat ion,  I  am not  

persuaded that  the appl icant  has made out  a specia l  

case that  th is  Court  lacks jur isd ict ion to enter ta in th is  

mat ter .   I t  fo l lows that  the appl ic at ion be d ismissed.  

65.  In  the resul ts ,  I  make the fo l lowing order :  

 The appl icat ion is  d ismissed.  

- - - - - - - - - - - - - - -  20 

 

 

 

…………………………..  

MATLAPENG, AJ 
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