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va r ia t ion  o f  ba i l  app l ica t ions  to  show  tha t  c i rcum stances  

have  m a te r ia l l y  changed  s ince  the  cond i t ion  was  se t .  

 The  m ag is t ra te  be low,  a f te r  a  ca re fu l  eva lua t ion  o f  

the  ev idence  p laced  be fo re  them ,  cons ide red  tha t  M r  O b i r i  

had  no t  shown  tha t  the re  was  a  m a te r ia l  change  in  h is  

c i rcum stances  be tween  the  t im e  a t  wh ich  the  ba i l  cond i t ion  

was  se t  and  the  t im e  tha t  the  app l ica t ion  was  heard  be fo re  

the  m ag is t ra te .  

 M r  Ob i r i  now  appea ls  to  m e  aga ins t  the  m ag is t ra te ’s  

dec is ion .   The  p r im ary  ques t ion  be fo re  m e  is  whe the r  the  10 

m ag is t ra te  ove r looked  ev idence  o f  a  m a te r ia l  change  in  

c i rcum stances  wh ich  wou ld  have  jus t i f ied  the  am endm ent  o f  

the  ba i l  cond i t ion  M r  O b i r i  w ishes  to  be  re laxed .  

 The re  was  som e sugges t ion  tha t  M r  O b i r i ’s  bus iness  

a f fa i rs  in  Ghana  requ i re  h im  to  be  pe rm i t ted  to  t rave l  the re ,  

and  fo r  tha t  reason  the  re levan t  ba i l  cond i t ion  shou ld  be  

re laxed .  I t  i s  c lea r,  however,  tha t  the re  has  been  no  rea l  

change  in  M r  O b i r i ’s  bus iness  a f fa i rs  in  G hana  tha t  wou ld  

jus t i f y  the  re laxa t ion  o f  the  cond i t ion  tha t  he  su r render  h is  

passpor t .  The  cou r t  tha t  se t  the  ba i l  cond i t ion  knew  abou t  20 

M r  Ob i r i ’s  bus iness  dea l ings  in  Ghana  and  no  change  in  the  

na tu re  o f  those  dea l ings  was  iden t i f ied  be fo re  the  

m ag is t ra te  be low.  

 The  bu lk  o f  M r.  Ob i r i ’s  case  res ted  on  the  p ropos i t ion  

tha t  M r  O b i r i ’s  m o the r,  an  82 -yea r -o ld  wom an ,  is  g rave ly  i l l .   
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The  p rob lem  w i th  tha t  subm iss ion  is  tha t  the re  was  no  

ev idence  be fo re  the  m ag is t ra te  be low  o f  M r  Ob i r i ’s  m o the r ’s  

m ed ica l  cond i t ion ,  and  no  a t tem pt  to  com pare  tha t  m ed ica l  

cond i t ion  w i th  the  ev idence  adduced  o f  M r  O b i r i ’s  m o the r ’s  

cond i t ion  be fo re  the  ba i l  cou r t .  

 In  o the r  words ,  the re  was  no th ing  be fo re  the  

m ag is t ra te  be low  tha t  showed  o r  tended  to  show  tha t  M r  

Ob i r i ’s  m o the r ’s  cond i t ion  had  de te r io ra ted  be tween  the  

po in t  a t  wh ich  ba i l  was  g ran ted  and  the  po in t  a t  wh ich  the  

app l ica t ion  fo r  the  va r ia t ion  o f  the  ba i l  cond i t ion  was  10 

b rough t .  

 I  asked  M r  Khoza ,  who  appeared  fo r  M r.  O b i r i ,  why  no  

ev idence  o f  M r  Ob i r i ’s  m o the r ’s  m ed ica l  cond i t ion  has  been  

adduced ,  whe the r  be fo re  the  m ag is t ra te  be low  o r  be fo re  m e .   

M r  Khoza  c i ted  M r  Ob i r i ’s  m o the r ’s  r igh t  to  m ed ica l  

con f iden t ia l i t y.  

 The re  is  no  doub t  tha t  M s .  Ob i r i  has  such  a  r igh t ,  bu t  

tha t  r igh t  does  no t  ex tend  as  fa r  as  i t  wou ld  need  to  in  o rde r  

to  a l low  M r  O b i r i  to  s im p ly  asse r t  be fo re  m e  and  the  

m ag is t ra te  be low  tha t  h is  m o the r ’s  m ed ica l  cond i t ion  had  20 

de te r io ra ted .  The  onus  is  on  M r  Ob i r i  to  adduce  conc re te  

ev idence  o f  h is  m o the r ’s  cond i t ion  tha t  sugges ts  tha t  he r  

cond i t ion  has  changed  s ince  ba i l  was  g ran ted .   

 W h i le  tha t  pos i t ion  appears  to  have  s t ruck  M r  Khoza  

as  un fa i r,  i t  i s  wha t  is  requ i red  in  cases  o f  th is  na tu re .   The  
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m ag is t ra te  be low  was  co r rec t  to  conc lude  tha t  no  

subs tan t ia l  ev idence  o f  M r  Ob i r i ’s  m o the r ’s  m ed ica l  

cond i t ion  had  been  p laced  be fo re  them .  S t i l l  less  had  i t  

been  dem ons t ra ted  tha t  M r  Ob i r i ’s  m o the r ’s  cond i t ion  had  

de te r io ra ted  s ince  M r.  Ob i r i  was  d i rec ted  to  su r render  h is  

passpor t .  

 M r  Khoza  sugges ted  tha t  the  fac t  tha t  m oney  has  

been  pa id  to  a  hosp i ta l  by  M r  Ob i r i  on  M s .  Ob i r i ’s  beha l f  i s  

ev idence  o f  M s .  Ob i r i ’s  m ed ica l  cond i t ion  and  the  

de te r io ra t ion  in  i t .  Tha t  p ropos i t ion  on ly  needs  to  be  s ta ted  10 

to  be  re jec ted .   The  m ere  fac t  tha t  m oney  has  been  pa id  to  

a  hosp i ta l  te l l s  us  no th ing  abou t  the  cond i t ion  o f  a  pa t ien t  in  

tha t  hosp i ta l .   The  m ere  fac t  tha t  M r  O b i r i  has  pa id  m oney  

to  a  hosp i ta l  tha t  t rea ted  h is  m o the r  te l l s  us  no th ing  abou t  

h is  m o the r ’s  ove ra l l  m ed ica l  cond i t ion .  

 I  canno t  de tec t  e i the r  in  M r  Khoza ’s  a rgum en t  o r  on  

the  reco rd  any  o the r  bas is  on  wh ich  i t  i s  sugges ted  tha t  

c i rcum stances  have  changed  such  tha t  the  cond i t ion  tha t  M r  

Ob i r i  su r render  h is  passpor t  shou ld  be  re laxed  o r  in te r fe red  

w i th  in  any  way.  20 

 I t  fo l lows  tha t  the  m ag is t ra te ’s  conc lus ion  tha t  the re  

had  been  no  m a te r ia l  change  in  c i rcum stances  tha t  wou ld  

jus t i f y  re laxa t ion  o f  the  ba i l  cond i t ion  was  co r rec t .  The re  is  

no  bas is  on  wh ich  I  can  in te r fe re  w i th  the  m ag is t ra te ’s  

dec is ion  on  appea l .  





 

 

 




