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[1] The applicant, the Trustees of the Fritz Roos Trust [the Trust], seeks leave 

to appeal to the Supreme Court of Appeal, alternatively to the Full Court of this 

Division against the whole judgment and order of this Court handed down of the 12 

November 2025 in which both its opposition of the main application and its counter­

application was dismissed. Both the main application and the counter application 

concerned the implementation of section 163(1) and (2) of the Companies Act, 71 

of 2008 [the Companies Act] [163 relief]. 

[2] Having regard to the leave of appeal argued, context is everything and 

context is the lens through which the facts of this matter must be viewed. This the 

Court dealt with in the introduction of its reasoned judgment. Furthermore, regard 

must be had to the practical consideration of an appeal before another Court in 

circumstances when both parties sought relief in terms of section 163 of the 

Companies Act and no grounds of appeal are raised regarding the exercise of the 

Court's discretion when crafting the section 163 relief. In fact, both Counsel in 

argument submitted that the relief was appropriate and well crafted. Counsel for the 

Trust in argument further suggested that the Trust may even adopt the same 163 

relief, albeit with minor amendments. 

[3] Flowing from this and, placing significance on the fact that this Court, when 

determining and crafting the section 163 relief, considered all the facts before it and, 

of course put due weight on the findings it made in respect of the respondents' 

reliance on section 163(1) in order to strike an equitable balance. This balance it 

found notwithstanding the fact that the Trust's counter claim failed. It is however the 

Court's findings regarding section 163(1) which appears to make up the thrust of the 

Trust's grounds in support of leave. 
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[4] Speaking to these grounds, this Court has reconsidered the reasoned 

judgment, considered the submissions, considered that the Trust failed to attack the 

principle adopted by the Court in the De Klerk v Ferreira and Others1 regarding the 

interpretation of a company's pol icy, this Court is of the opinion that the appeal would 

not have a reasonable prospect of success and that there is no other compelling 

reason why the appeal should be heard. 

[5) In the circumstances, the Trust has failed to meet the threshold of section 

17(1 )(a)(i) and (ii) of the Superior Courts Act, 10 of 2013 and the application should 

fail. 

[6] The following order: 

1. The application for leave to appeal is dismissed. 

2. The Applicant is to pay the First and Second Respondents' costs and 

Counsel's fees, taxed on scale C. 
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