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J U D G M E N T 

 

MATLAPENG, AJ :    

1 .  The ind ictment  re f lects that  the accused ’s names are 

A lber t  Tsebo Mosik id i .   The state,  a t  the outset  made 

an appl icat ion  that  the ind ictment  should be 

amended,  that  the accused’s names should read 

Tsebo Mosik i l i ,  and not  A l ber t  Tsebo Mosik id i .   Adv 
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Simpson fo r  the  defence d id not  object  to  the  

appl icat ion fo r  amendment .   The Court  granted the  

appl icat ion in  te rms of  sect ion 86 of  the Cr imina l  

Procedure Act  51 of  1977  regard be ing had to the fac t  

that  the amendment  would not  pre judice the accused 

in  h is  defence .  

2 .  Mr Tsebo Mosik i l i ,  here inaf ter ,  the  accused,  i s  a  29-

year-o ld South A f r ican c i t izen .   He is  charged wi th 

the fo l lowing counts :    

Count  1:  K idnapping.   I t  is  a l leged that  upon or  

about  2 March 2024,  at  or  near  Bever ly  

Hi l l s  at  Evaton in  the d ist r i c t  o f  Seb okeng,  

he d id unlawfu l ly ,  and in tent ional ly  

depr ived R[ . . . ]  M[ . . . ] ,  who is  the deceased 

in  count  2,  o f  her  f reedom of  movement ,  by 

tak ing her  f rom her home against  her  wi l l .    

Count  2 :  Murder .   I t  is  a l leged that  on the date and 

p lace ment ioned in  count  1,  the  accused 

unlawfu l l y  and in tent ional ly  k i l led R[ . . . ]  

M[ . . . ] .    

Count  3 :  Rape.   In  cont ravent ion of  sect ion 3 read 

wi th other  re levant  provis ions of  the Sexual  

Of fences and Re lated Mat ters Act  32 of  

2007.   A lso read wi th the provis ions of  

sect ion 51(2)  of  the Cr iminal  Law 



 

 

Amendment  Act  105 o f  1997.   I t  is  a l leged 

that  on the date  and p lace ment ioned in  

count  1,  the accused unlawfu l ly  and 

in tent ional ly  had sexual  penet rat ion wi th  

N[ . . . ]  M[ . . . ] ,  by inser t ing h is penis in  her  

mouth and vagina wi thout  her  consent .  

3 .  The accused p leaded not  gu i l t y  to  a l l  the charges 

preferred against  h im .   He is  represented by Adv 

S impson f rom Legal  A id South Af r ica,  who conf i rmed 

that  the p leas are  in  accordance wi th her  inst ruct ions .  

4 .  The accused 's p lea explanat ion  pursuant  to  the 

provis ions of  sect ion 115 of  the Cr iminal  Procedure 

Act  51 of  1977 ,  is  that  he denies  having k idnapped 

and k i l led the deceased ment ioned in  count  1 and 2.   

His explanat ion on count  3 i s  that  he admi ts that  he 

had sexual  in tercourse wi th  N[ . . . ]  M[ . . . ] ,  but  that  the 

la t ter  consented to the in tercourse .  

5 .  The Court  expla ined competent  verd icts to  the 

accused.   I t  a lso appr ised h im of  the provis ions of  the  

Cr iminal  Law Amendment  Act  105 of  1977, 

co l loquia l l y  refer red to  as the  Min imum Sentences 

Act .  

6 .  The defence made the fo l lowing  admissions in  te rms 

of  sect ion 220 of  the Cr iminal  Procedure Act  51 of  

1977.   



 

 

 ( i )  The ident i t y  of  the deceased .  

 ( i i )  That  the deceased d ied on 2 March 2024 at  or  

near Evaton.  

 ( i i i )  That  the deceased susta ined no fu r ther  in jur ies 

f rom 2 March 2024 unt i l  the postmortem 

examinat ion was done on 5 March 2024.  

 ( iv )  The cor rectness and authent ic i t y  of  the photo  

a lbum consist ing of  photos 1-234.  

7 .  These admissions were read in to the record and  

marked EXHIBIT  A.   The photo a lbum and key  

thereto,  were  compi led by Sergeant  Thabiso  Lera to 

Mohale.   They were handed in  by consent  as an 

exhib i t  and marked EXHIBIT B.  

8 .  The state,  in  i t s  at tempt  to  prove i ts  case beyond a 

reasonable doubt ,  ca l led e ight  wi tnesses.  

9 .  The f i rs t  wi tness to test i fy  i s  Sbongi le  Msomi,  

here inaf ter  referred to as Sbongi le .   Her ev idence,  in 

a nutshel l ,  is  to  the fo l lowing ef fect .   She was in  a 

romant ic  re lat ionship wi th the accused f rom 

December 2023 unt i l  December 2024 .   The of fences 

are a l leged to have been commit ted on 2 March 2024, 

which means she was st i l l  in  a re lat ionship wi th the 

accused at  the t ime of  the commission of  the of fences 

preferred against  the accused .  

10.  On the n ight  of  1  March 2024,  Sbongi le  was in  the  



 

 

company of  the accused at  Ghet to  Tavern at  Evaton,  

and there they found Jonas,  K[ . . . ] ,  N[ . . . ] ,  and the 

deceased.   They enjoyed themselves at  the tavern,  

and when i t  c losed in  the ear ly  hours of  the morning,  

i t  was decided that  the entourage should proceed to 

Jonas’  p lace,  s i tuated at  Bever ly  Hi l ls ,  Evaton,  and 

they d id go there.  

11.  They a lso enjoyed themselves at  Jona s’  p lace unt i l  in  

the morning at  a round 6 A M.  At  about  th is  t ime,  6 

AM, i t  was said  that  K[ . . . ]  is  miss ing  money,  a  sum of  

R2 000.   I t  was decided that  K[ . . . ]  should go to the 

deceased's p lace wi th a v iew t o quest ion ing her  about 

the money.   Upon ar r iva l ,  K [ . . . ]  knocked,  the 

deceased appeared,  she was conf ronted about  the 

missing money.   The la t ter  denied having taken i t .   

She wanted to go  and put  on her  shoes .   The accused 

refused her  permission to do so an d pushed her  in  

Sbongi le ’s  car ,  a  Toyota Yar is ,  and they drove wi th 

her  to  Jonas ’  p lace.   

12.  I t  is  Sbongi le 's  test imony that  at  Jonas’  p lace,  the 

deceased,  was again quest ioned about  the missing 

money,  but  she st i l l  denied knowledge of  i t .   The 

accused asked Sbongi le  to  g ive h im a p last ic  which 

was ly ing on the  f loor .   Sbongi le  compl ied,  accused 

then put  i t  over  the deceased ’s  head.   Sbongi le 



 

 

test i f ied fur ther  that  the deceased teared i t ,  accused 

dragged her  to  the bedroom, and that  i s  at  that  s tage 

that  the deceased said the money is  at  her  home 

under a TV stand .   Sbongi le  and K[ . . . ]  went  to  the 

deceased's p lace,  but  they d id not  f ind  the money 

under the TV stand .  

13.  I t  is  Sbongi le 's  ev idence fur ther  that  they then 

returned to Jonas’  p lace and found the d eceased 

ly ing mot ionless on the f loor  in  the bedroom .  

Sbongi le 's  test imony is  fur ther  that  when she le f t  wi th  

K[ . . . ]  for  the deceased ’s p lace,  the accused was wi th 

the deceased ins ide the  bedroom .  I t  is  her  test imony 

that  she was t ipsy when she le f t  wi th  K[ . . . ]  to  the 

deceased ’s p lace.  

14.  I t  is  Sbongi le 's  ev idence that  she was a lso arrested 

for  the of fences preferred against  the accused,  bu t  

that  charges were  wi thdrawn .  

15.  Sbongi le  was requested to  look at  photo 141 of  

EXHIBIT B.   This  photo depicts a w hi te p last ic  bag .   

The wi tness test i f ied that  th is  is  a p last ic  the accused 

used to put  over  the deceased head .  

16.  I t  was put  to  Sbongi le  dur ing cross-examinat ion by 

the defence that  Sbongi le  never gave a p last ic  to  the 

accused for  the la t ter  to  put  on th e deceased ’s head.   

Sbongi le  mainta ined that  the accused d id put  a 



 

 

plast ic  over  the deceased ’s  head.  

17.  Iv iwe Gqib isane,  here inaf ter ,  I v iwe,  a lso gave 

evidence.   He is  the deceased 's neighbour .   I t  is  h is  

ev idence that  on the day of  th is  inc ident  the 

deceased ar r ived around 6:00 in  the morning  at  h is  

p lace to  come and fetch the  key to her  house ,  and 

that  about  30 to 45 minutes thereaf ter ,  two cars  

ar r ived at  the deceased ’s p lace and that  the accused 

was amongst  the people who were there  

18.  Iv iwe test i f ied  fur ther  that  those people le f t  wi th  the 

deceased.   I t  is  th is  wi tness evidence that  not  long 

thereaf ter ,  two males and a female ar r ived,  they 

in formed h im that  the deceased has sto len the i r  

R2 000 and she sent  them to come and fetch i t .  

19.  I t  is  Iv iwe’s evidence that  those people entered the 

deceased ’s house.   He fo l lowed them, but  they d id 

not  f ind the money .   The wi tness fo l lowed them to 

Jonas’  p lace,  and there he found the deceased ly ing 

on the f loor .  

20.  N[ . . . ]  M[ . . . ] ,  here inaf ter  N[ . . . ] ,  a lso gave evidence.   

She corroborated Sbongi le ’s  ev idence in  a l l  mater ia l  

respects .  

21.  i t  is  N[ . . . ] ’s  ev idence that  she had sexual  in tercourse 

wi th Jonas and that  she consented to the in tercourse 

on the morning  of  2  March 2024.  



 

 

22.  I t  is  in  N[ . . . ] ’s  test imony fu r ther  tha t  i t  was said that  a 

sum of  R2 000 was missing and tha t  the accused said 

she (N[ . . . ] )  and the deceased must  take out  the  

money,  fa i l ing which he is  going to k i l l  them .  

23.  She test i f ied tha t  the accused was very angry and 

even sweat i ng,  that  the accused dragged the 

deceased to the bedroom.  N[ . . . ]  test i f ied that  af te r 

some t ime,  Sbongi le  came out  of  the bedroom, 

wherein the accused and the deceased were.   She 

decided to enter  the room wi th a v iew to checking the 

deceased.   She found the deceased ly ing  mot ionless 

on the f loor .  

24.  I t  is  N[ . . . ] ’s  test imony that  when the accused real ised 

that  the deceased was not  waking up,  he ordered her  

to  undress .   I t  is  her  ev idence that  she compl ied .   

She took of f  her  dress because she was te r r i f ied .   

The accused took out  h is  penis and penet rated her  

vagina.   She tes t i f ied fur ther  that  af ter  the sexual  

in tercourse,  the accused f led .   The wi tness remained 

wi th the deceased in  the bedroom .  

25.  I t  was put  to  N[ . . . ]  by Adv S impson fo r  the defe nce 

that  she had consented to the in tercourse on a coach 

depicted on photo 88 of  EXHIBIT B.   The wi tness 

mainta ined that  sexual  in tercourse occur red in  the 

bedroom wherein  the deceased was found .   This  room 



 

 

i s  depicted on photos 50 and 51 and that  she d id not  

consent  to  the in tercourse .  

26.  I t  is  N[ . . . ] ’s  ev idence that  she d id not  consent  to  the 

sexual  in tercourse .   She was te rr i f ied .   Her  f r iend was 

ly ing mot ionless on the f loor .   She was only wi th the 

accused ins ide the house at  the  t ime .   There  was 

noth ing she could do .   She had to abide by the 

inst ruct ions to undress .  

27.  I t  was put  to  N[ . . . ]  that  the accused denies having put  

a p last ic  over  the deceased ’s head.   The wi tness 

mainta ined that  he d id that  repeatedly .   I t  is  worthy to 

ment ion that  N[ . . . ]  d id  not  know the accused before 

the day of  the inc ident .  

28.  Jonas Mdlu l i ,  here inaf ter  Jonas,  a lso gave evidence .   

He conf i rmed the evidence of  K[ . . . ] ,  Sbongi le ,  and 

N[ . . . ] ,  f rom the moment  they le f t  Ghet to Tavern unt i l  

they reached h is house .  

29.  I t  is  Jonas'  ev idence that  whi ls t  a t  h is  p lace he had 

sexual  in tercourse wi th N[ . . . ]  that  the la t te r  consented 

to the in tercourse and that  he  fe l l  as leep af te r  the 

in tercourse .   I t  is  h is  test imony  fur ther  that  in  the 

morning,  he was in formed that  money,  an amount  of  

R2 000 was missing,  that  i t  was h is money,  but  that  

he had g iven i t  to  K[ . . . ]  for  safekeeping .  

30.  Jonas test i f ied fur ther  that  in  the morning the 



 

 

deceased was accused of  having sto len the money, 

but  that  she denied having  sto len  i t .   I t  is  th is  

wi tness ’  ev idence that  the accused then took a  p last ic  

and put  i t  over  the deceased ’s head.   Jonas test i f ied 

fur ther ,  that  he  and K[ . . . ]  were  repr imanding the 

accused,  that  the  accused was very fur ious and paid 

no heed.   This por t ion of  h is  ev id ence was conf i rmed 

by N[ . . . ] .   I t  is  Jonas’  ev idence fur ther ,  that  the 

accused st rangled the deceased and the la t te r  sa id 

the money is  at  her  home under a TV stand .  

31.  Jonas test i f ied fur ther  that  a l l  o f  them lef t  fo r  the 

deceased ’s  p lace,  the accused  remained behind wi th 

the deceased and N[ . . . ] .   I t  is  Jonas '  vers ion fu r ther ,  

that  they d id not  f ind the money at  the deceased ’s  

p lace and that  when they arr ive a t  h is  p lace,  that  is  

Jonas’  p lace,  the accused came out  running .  

32.  Jonas'  test imony is  t o  the ef fect  that  when the 

accused came out  running f rom ins ide the house,  he 

to ld h im (Jonas) ,  that  he  must  te l l  the pol ice that  he 

does not  know him .  

33.  This wi tness was asked dur ing cross -examinat ion by   

Adv S impson for  the defence,  where the p last ic  

depicted in  photo  41 came f rom.   His response is  that  

i t  is  a  p last ic  tha t  the accused used to put  over  the 

deceased ’s head.  



 

 

34.  I t  was put  to  Jonas that  he th rot t led  the deceased and 

that  the accused and Sbongi le  stopped h im.   He 

repl ied in  the negat ive .   I t  is  important  to  note that  

Sbongi le 's  ev idence on th is  score is  that  she d id no t  

see Jonas throt t le  the deceased.  

35.  K[ . . . ]  M[ . . . ] ,  here inaf te r  K[ . . . ] ,  a lso gave evidence .   

He corroborated the evidence of  Sbongi le ,  N[ . . . ] ,  and 

Jonas in  a l l  mater ia l  respect .   I t  is  K[ . . . ] 's  test imony 

that  the money in  quest ion was h is ,  that  i t  was in  h is 

t rouser pocket  and that  th is  t rouser  was in  the boot  of  

Jonas'  car .  

36.  Thabiso Lerato Mohale,  here inaf ter ,  the 

photographer,  is  a member of  the South  Af r ican 

Pol ice Serv ice .   I t  is  h is  ev idence that  on 3 February 

2024,  he received a ca l l  as a resul t  o f  which he 

proceeded to a m urder scene at  house number 2[ . . . ] ,  

I [ . . . ]  S t reet ,  Bever ly  Hi l l s ,  Evaton.   I t  is  h is  test imony 

that  he compi led  a photo a lbum and a key there to,  

which were handed in  as an exhib i t  and marked 

EXHIBIT B.  

37.  The last  but  one wi tness to test i f y  for  the state is 

Sol ly  Mkhonza.   He is  a detect ive sergeant  at  Evaton 

SAPS since 2004 .  

38.  I t  is  h is  ev idence that  he at tended a scene of  c r ime 

on 2 March 2024,  and that  he,  amongst  other  people ,  



 

 

in terv iewed N[ . . . ] ,  the compla inant  in  a rape count,  

but  that  the la t ter  was t raumat ised,  shocked and 

appeared to have been under the in f luence of  l iquor .   

He then made an appointment  wi th  N[ . . . ]  to  meet  the  

fo l lowing day .  

39.  I t  is  Detect ive Sergeant  Mkho nza’s  test imony that  the 

fo l lowing day,  N[ . . . ]  d id  arr i ve at  the pol ice stat ion  

and la id a charge of  rape .   That  N[ . . . ]  was then taken 

to Thuthuzela  Heal thcare Centre ,  where she was 

examined.   That  concluded h is ev idence.  

40.  Pet ros Gobi le ,  a lso gave evidence.   He is  the last  

wi tness to test i fy  fo r  the state.   He is  a doctor  

work ing at  the Department  of  Forensic Pathology in 

Sebokeng Hospi ta l .   I t  is  th is  wi tness ’  ev idence that  

he conducted a post -mortem examinat ion on the body 

of  the deceased in  th is  mat ter ,  on 5 March 2024.  

41.  I t  is  Dr Gobi le ’s  ev idence that  af ter  the examinat ion,  

h is  f ind ing is  tha t  the cause of  death is  b lunt  force 

in ju r ies ,  compl ica ted by asphyxia  (unnatura l ) .   

42.  Dr Gobi le ’s  test imony is  fur ther  that  he compi led a 

post -mortem report  and an a lbum ,  which were handed 

in  as exhib i ts  and marked EXHIBIT D and E, 

respect ive ly .   The state ’s  case  was then c losed .  

43.  The accused is  the only wi tness who test i f ied for  the 

defence.   He conf i rms the evidence of  the sta te 



 

 

witnesses f rom the tavern ,  unt i l  they reached Jona s’  

p lace.   That  at  about  6 A M on 2 March 2024,  i t  was 

said that  K[ . . . ]  is  miss ing money,  that  they then went  

to  the deceased 's p lace and returned wi th her .   I t  is  

the accused's evidence that  the deceased came 

wi l l ing ly to  Jona s '  p lace.  

44.  The evidence of  the accused d i f fe rs wi th that  of  the 

state wi tnesses,  l ike  day and n ight ,  as to  what 

happened at  Jonas ’  p lace,  and who actual ly  caused 

the death of  the deceased .  

45.  Accused test i f ied  that  at  Jonas ’  p lace,  the la t te r ,  had 

a p last ic  bag and was assaul t ing the deceased .   He 

vehement ly  denied having  assaul ted the deceased in  

the manner,  tes t i f ied to by the  state wi tnesses .   

Thereaf ter ,  the defence’s case  was c losed.  

46.  Adv S ih langu fo r  the state appl ied  for  the convict ion 

of  the accused as charged .   He cor rect ly  a rgued that  

the evidence must  be v iewed in  to ta l i ty .  

47.  I t  is  Adv S ih langu’s argument  fur ther  that  the  

deceased d ied because she was depr ived of  oxygen 

and that  the evidence proves that  the accused d id put  

a p last ic  over  the deceased ’s head.  

48.  He argues fu r ther  that  the wi tnesses made a good 

impression and that  the Court  should accept  the i r  

ev idence.  



 

 

49.  Adv S ih langu argued fu r ther  that  the doctor  ru led out  

any possib i l i t y  of  throt t l ing as a l leged by the accused .  

50.  I t  is  Adv S ih langu ’s argument  fur ther  that  the accused 

d id not  fare wel l  as a wi tness and that  h is  ev idence 

should be re jected as fa lse .  

51.  Adv S impson for  the defence,  on the other  hand,  

appl ied fo r  a  d ischarge of  the accused on a l l  the 

charges preferred  against  h im .   She argued that  there 

are mater ia l  cont radict ion s in  the state ’s  case.   She 

argued fur ther  that  the state wi tnesses should have 

been warned in  terms of  sect ion 204 of  the Cr iminal  

Procedure Act ,  because they were charged wi th the 

same of fences that  the accused is  fac ing and that  

the i r  vers ion  should be approached wi th 

c i rcumspect ion .  

52.  Adv S impson argued fur ther  that  there is  no 

tox ico logy report ,  that  the cause of  death is  in  fact  

unknown and tha t  i t  cannot  be excluded that  d rugs 

cont r ibuted to the  death of  the deceased .  

53.  She argued fur ther  that  there is  no evidence that  the  

murder i s  p remedi tated .  

54.  Adv S impson 's argument  is  fur ther  that  N[ . . . ]  was 

drunk,  as a resul t ,  she was unable to  make a 

statement  to  Sergeant  Mkhonza.   That  accord ing to 

the ind ictment ,  the penis was a lso  put  in  her  mouth,  



 

 

but  she never tes t i f ied in  her  ev idence  in  ch ief  that  a  

penis was a lso put  in  her  mouth .  

55.  Adv S impson argued fu r ther  that  the accused test i f ied  

in  a chronologica l  order ,  that  there is  doubt  as to 

what  caused the  death of  the deceased,  that  the 

accused should be g iven the benef i t  thereof ,  and be 

acqui t ted on a l l  the of fences level led against  h im .  

 The Court  must  now evaluate  the evidence to 

determine i f  the  accused's gui l t  has been proved 

beyond a reasonable doubt .  

57.  The onus of  proof  in  a c r iminal  case is  d ischarged by 

the state ,  i f  the evidence establ ishes the gui l t  o f  the 

accused beyond a reasonable doubt .   This test  was 

ar t i cu lated succinc t ly  in  the case of  S v Van Der 

Meyden  1999 (1)  SACR 447 (W) at  449J -450B,  where 

i t  was stated.  

“The proper test  is  that  an accused is  

bound to be convicted i f  the evidence 

establ ishes h is gui l t  beyond reasonable 

doubt ,  and the log ica l  coro l lary i s  that  he 

must  be acqui t ted i f  i t  is  reasonably  

possib le that  he might  be innocent .   The 

process of  reasoning which is  

appropr ia te to  the appl icat ion of  that  test  

in  any par t icu la r  case wi l l  depend on the  



 

 

nature of  the ev idence which the  court  

has before i t .   What  must  be borne in  

mind,  however,  is  that  the conclusion 

which is  reached (whether  i t  be to convict  

or  to  acqui t )  must  account  for  a l l  the 

evidence.   Some of  the evidence might  

be found to be fa lse;  some of  i t  might  be 

found to be unre l iab le;  and some of  i t  

might  be found to be only possib ly  fa lse 

or  unre l iab le;  but  none of  i t  may s imply 

be ignored. ”  

 See a lso S v Ntse le  1998 (2)  SACR 178 (SCA).   

58.  Accord ing to the pathf ind ing and seminal  judgment  of  

R v Di f fo rd  1937 AD 37 at  373.  

“No onus rests  on the accus ed to  

convince the court  o f  the t ruth of  any 

explanat ion he g ives.   I f  he g ives an 

explanat ion even i f  that  explanat ion is  

improbable,  the court  is  not  ent i t led to 

convict  un less i t  i s  sat is f ied,  not  on ly that  

the explanat ion is  improbable,  bu t  that  

beyond any reasonable doubt  i t  is  fa lse. ”  

59.  In  the case of  S v Kubeka  1982 (1)  SA 534 (WLD),  i t  

was held  that  the  evidence ought  not  to  be looked at  

p iecemeal  and in  iso lat ion .   A l l  o f  i t  should be 



 

 

analysed and weighed together  in  determin ing 

whether  the state  has proved i t s  case beyond a 

reasonable doubt .   

60.  I t  has been said in  a number of  cases that  the proper 

approach in  a c r iminal  case is  to  consider  the tota l i ty  

of  the evidence,  that  is  to  say,  to  examine the nature 

of  the state ’s  case ,  the nature of  the  defence’s case ,  

the probabi l i t ies emerging f rom the state ’s  case  as a 

whole,  the credib i l i ty  of  a l l  the wi tnesses in  the case, 

inc luding the defence wi tnesses,  and then ask onesel f  

a t  the end of  a l l  th is ,  whether  the  gui l t  o f  the accused 

has been establ ished beyond a reasonable doubt .  

61.  The fo l lowing are common cause:   

 ( i )  That  Jonas,  K[ . . . ] ,  N[ . . . ]  and the deceased were  

at  a  tavern by the name of  Ghet to at  Evaton on 

the day ment ioned in  the ind ictment .  

 ( i i )  That  the accused and  Sbongi le  had a romant ic  

re lat ionship when th is  inc ident  occur red on 2 

March 2024 and that  the i r  re lat ionship ended in  

December of  the same year .  

 ( i i i )  That  on the day in  quest ion,  the  accused and 

Sbongi le  found Jonas and h is companions at  

Ghet to  Tavern.   

 ( iv )  That  when Ghet to Tavern c losed in  the ear ly  

hours of  the morning of  2  March 2024,  i t  was 



 

 

agreed that  the entourage should  go to Jona s’  

p lace,  s i tuated a t  Bever ly  Hi l l s ,  and that  they 

were there unt i l  6 :00 in  the morning .  

62.  Points in  d ispute.   

 What  is  in  d ispute in  t h is  mat ter  between the state 

and the defence is  who actual ly  k i l led the deceased 

and what  i s  the cause of  death o f  the deceased in  

th is  mat ter?  

63.  The in format ion o f  the missing money that  led to the 

death  of  the deceased in  th is  mat ter  is  sketchy .   I  am 

saying so ,  because in  the morn ing of  the day in  

quest ion,  af te r  the deceased  had le f t  for  her  home,  i t  

was said that  everybody must  check h is or  her  

belongings.   I t  was said that  the deceased normal ly  

s teal  o ther  people 's  belongings .   I t  is  not  known who 

actual ly  ut te red these words .   The accused went  to 

check h is belongings,  everyth ing,  inc luding h is 

money,  were in tact .   He had R200 or  R300,  he is  not  

cer ta in about  the amount .   He was not  miss ing  

anyth ing.    

64.  K[ . . . ]  a lso went  to  check h is  belongings .   He test i f ied  

that  he missed money .   I t  is  not  c lear  whether  i t  was 

R1 800,  R1 900 or  R2 000.   K[ . . . ]  test i f ied that  th is  

money was in  h is  t rouser pocket  in  the boot  of  Jona s’  

vehic le .   I t  is  d i f f icu l t  to  fa t hom how the deceased 



 

 

would have reached th is  money .  

65.  The accused ’s vers ion is  that  i t  was said that  a bag,  a 

pai r  o f  t rousers,  and money were missing .   This 

vers ion cannot  be  the t ruth,  because N[ . . . ]  who is  the 

owner of  the bag test i f ied to the ef fect  that  her  bag 

was there,  and she gave the pai r  o f  t rousers to  the 

deceased at  the la t ter ’s  request  be fore the deceased 

could leave for  her  parenta l  home at  6:00 in  the 

morning.   

66.  The evidence is  that  i t  was decided that  the deceased 

should be approached wi th a v iew to enqui r ing f rom 

her about  the missing money.   K[ . . . ] ’s  test imony is  

that  he took N[ . . . ]  a long,  because he d id not  know the 

deceased's p lace,  and N[ . . . ]  is  the one who knew the 

p lace.   I t  is  K[ . . . ] 's  ev idence that  upon the i r  arr i va l  a t  

the deceased 's p lace,  he knocked,  the decease d 

appeared,  he asked her  about  the missing money,  

and the deceased denied knowledge of  th is  money .   I t  

is  K[ . . . ] 's  vers ion that  the accused immediate ly 

appeared,  g rabbed the deceased and dragged her  

in to Sbongi le ’s  vehic le ,  a  Toyota  Yar is .   He then 

drove to Jonas’  p lace and he had to fo l low them , and 

i t  is  h is  ev idence that  he even asked N[ . . . ]  as to  what 

is  happening .    

 I t  is  worthy to ment ion that  Sbongi le ’s  ev idence on 



 

 

th is  score  is  tha t  the accused s l ight ly  pushed the 

deceased in to the Toyota Yar is  vehic le .   I t  is  K[ . . . ] ’s 

ev idence that  whi ls t  a t  Jonas ’  p lace,  he went  out  to  

go and smoke,  and whi ls t  outs ide ,  he heard the 

deceased screaming f rom ins ide the house .   He 

quick ly returned in to the house and in  the d in ing  room 

he found the accused put t ing a p last ic  over  the 

deceased ’s head.  

67.  Jonas’  ev idence is  that  in  the  d in ing room ,  the 

accused put  a p last ic  over  the deceased ’s head and 

K[ . . . ]  teared i t .   I t  is  K[ . . . ] 's  ev idence which  was 

corroborated by  Jonas that  they repr imanded the  

accused,  but  the  la t ter  was very fu r ious and paid no 

heed to the warning .  

68.  N[ . . . ] ’s  ev idence is  that  the accused put  a p last ic  bag 

repeatedly over  the deceased ’s head.   Dr  Gobi le 's  

ev idence is  that  there were severa l  scratch marks on 

the deceased’s  face,  which is  an  ind icat ion that  the  

deceased was t ry ing to remove whatever object  was 

used to suf focate her .  

69.  The accused is  ins inuat ing that  Jonas is  the one who 

caused the death of  the  deceased ,  because he 

st rangled and/or  throt t led her ,  but  the doctor  found 

absolu te ly  no evidence of  s t rangulat ion .   There were 

no in ju r ies on the neck .   The doctor 's  f ind ing is  that  



 

 

the deceased d ied because she was depr ived of  

oxygen.  

70.  The fo l lowing por t ions of  ev idence are of  card ina l  

importance.   I t  is  not  known why the accused decided 

to go to the deceased ’s p lace on the f i rs t  occasion 

because h is belongings were in tact ,  he was not  

miss ing a th ing .   K[ . . . ] 's  ev idence is  that  when the 

accused ar r ived at  a  deceased ’s p lace,  he just  

grabbed  and dragged her  and put  her  in to Sbongi le ’s  

vehic le,  the Yar is ,  and he drove to Jonas ’  p lace.   

 I t  is  a lso of  importance to ment ion that  when Jonas 

le f t  to  go and look for  money under the TV stand at  

the deceased 's  p lace,  the accused said he is  

remain ing behind wi th the deceased at  Jonas '  p lace .   

This por t ion of  Jonas '  ev idence is  conf i rmed by K[ . . . ] .  

71.  Jonas'  ev idence is  fur ther  that  when he ar r ived at  h is  

house in  the company of  Sbong i le  and K[ . . . ] ,  the 

accused came running f rom ins ide  the house .   When 

he asked the accused why he was running a way,  the 

accused said to  Jonas,  do not  te l l  the pol ice that  you 

know me,  and th is  por t ion of  Jonas '  ev idence is  a lso 

corroborated by K [ . . . ] .  

72.  I t  is  worth ment ion ing that  K[ . . . ] ,  Jonas,  N[ . . . ]  and 

Sbongi le ’s  ev idence is  in  agreement  that  the accused 

put  a p last ic  over  the deceased ’s head,  and the i r  



 

 

vers ion is  conf i rmed by medical  ev idence that  the 

deceased d ied because she was depr ived of  oxygen .   

73.  I t  is  o f  u tmost  importance to know that  Sbongi le  was 

the accused ’s g i r l f r iend at  the t ime of  the comm ission 

of  the of fences .   They were in  a re lat ionship before 

and af te r  the commission of  these of fences .  

74.  The accused ’s vers ion is  that  Jonas st rangled the 

deceased.   Jonas denied i t .   Other  wi tnesses,  that  is ,  

K[ . . . ] ,  N[ . . . ] ,  and Sbongi le ,  d id  not  see Jonas st rangle 

the deceased.  

75.  Dur ing cross-examinat ion by the state,  the accused 

was asked i f  he p laced a p last ic  over  the deceased ’s 

head.   He repl ied  that  there was an at tempt  by Jonas 

to do that ,  but  he d id not  succeed .  

76.  The accused ’s vers ion i s  that  when he le f t  Jona s’  

p lace,  he was in tending to go to the pol ice stat ion ,  

and that  Jonas’  car  was chasing h im .   He had to h ide .   

He la ter  phoned h is ex -g i r l f r iend in  order  for  the la t te r  

to  take h im to the pol ice  stat ion .   I t  is  amazing why 

the accused would have decided to ca l l  the ex-

g i r l f r iend when he was wi th  Sbongi le ,  h is  g i r l f r iend ,  a t  

Jonas’  p lace.   He was dr iv ing  Sbongi le ’s  Toyota 

Yar is ,  he used i t  to  go and fetch the deceased at  her  

p lace.  

77.  I t  is  the accused ’s test imony that  af ter  the f rac as,  he 



 

 

asked Sbongi le  as to  what  d id she te l l  the pol ice .   To 

which she repl ied  that  she to ld them everyth ing what 

happened.   The quest ion that  fo rcefu l l y  come to the 

fore is ,  why d id the accused put  such a quest ion to  

Sbongi le?  

78.  I  can go on and on to p oint  out  the d iscrepancies in  

the defence’s case ,  but  do not  deem i t  necessary to  

do so.   

79.  The evidence of  the four  state wi tnesses ,  to  wi t ,  

Sbongi le ,  Jonas,  K[ . . . ] ,  and N[ . . . ] ,  is  that  the accused 

is  the one who put  p last ic  over  the deceased ’s head.  

The quest ion that  a lso come forcefu l ly  to  the fo re is :  

Why would a l l  these wi tnesses,  inc luding Sbongi le ,  

the accused's g i r l f r iend,  why would a l l  o f  them team 

up against  the accused? 

80.  I t  was argued by Adv S impson on behal f  o f  the 

accused that  these w i tnesses are impl icat ing the 

accused because they are sa ving  thei r  sk ins .   They 

were suspect s,  charges were wi thdrawn against  them .  

81.  I t  was argued by Adv S impson that  these wi tnesses 

should  have been warned in  te rms of  sect ion 204 of  

the Cr iminal  Proced ure Act  before they test i f ied,  and 

that  the i r  ev idence should be approached wi th 

caut ion .   For  the  sake of  completeness,  sect ion 204 

of  the Cr iminal  Procedure Act  p rovides :  



 

 

“ (1)  Whenever  the prosecutor  at  c r iminal  

proceedings in forms the court  that  any 

person cal led as  a wi tness on behal f  o f  

the prosecut ion wi l l  be requi red by  the 

prosecut ion to answer quest ions which 

may incr iminate such wi tness wi th regard 

to an of fence speci f ied by the prosecutor -  

(a )     the court ,  i f  sat is f ied that  such 

wi tness is  otherwise  a competent  

wi tness for  the prosecut ion,  shal l  

in form such wi tness-  

( i )   that  he is  obl iged to g ive 

evidence at  the  proceedings in  

quest ion;  

  ( i i )   that  quest ions may be put  to  

h im which may incr iminate h im wi th 

regard to the  of fence speci f ied by 

the prosecutor ;  

  ( i i i )   that  he wi l l  be obl iged to  

answer any quest ion put  to  h im, 

whether  by  the  prosecut ion,  the 

accused or  the  court ,  

notwi thstanding that  the answer 

may incr iminate h im wi th regard to 

the of fence so speci f ied or  wi th  



 

 

regard to any of fence in  respect  o f  

which a verd ict  o f  gu i l ty  would be 

competent  upon a charge re lat ing  

to  the of fence so speci f ied;  

  ( iv )   that  i f  he answers f rankly and 

honest ly  a l l  quest ions put  to  h im,  

he shal l  be d ischarged f rom 

prosecut ion wi th  regard to the  

of fence so spec i f ied and wi th 

regard to any of fence in  respect  o f  

which a verd ict  o f  gu i l ty  would be 

competent  upon a charge re lat ing  

to the of fence so speci f ied;  and  

(b)    such wi tness shal l  thereupon g ive  

evidence and answer any quest ion 

put  to  h im,  whether  by the 

prosecut ion,  the  accused or  the 

court ,  notwi thstanding that  the 

reply thereto may incr iminate h im 

wi th regard to  the of fence so 

speci f ied by the prosecutor  o r  wi th  

regard to any of fence in  respect  o f  

which a verd ict  o f  gu i l ty  would be 

competent  upon a charge re lat ing  

to the of fence so speci f ied.  



 

 

(2 )  I f  a  wi tness refer red to  in  

subsect ion (1) ,  in  the opin ion of  

the court ,  answers f rankly and 

honest ly  a l l  quest ions put  to  h im -  

  (a )   such wi tness shal l ,  subject  to  

the provis ions of  subsect ion (3) ,  be 

d ischarged f rom prosecut ion fo r  

the of fence so speci f ied by the  

prosecutor  and for  any of fence in  

respect  of  which a verd ict  o f  gu i l ty  

would be competent  upon a charge 

re lat ing to the of fence so spe ci f ied ;  

and 

  (b )   the court  shal l  cause such 

d ischarge to be  entered on the 

record of  the  proceedings in  

quest ion.  

 (3 )  The d ischarge referred to in  

subsect ion  (2)  shal l  be of  no legal  

force or  ef fect  i f  i t  is  g iven at  

preparatory  examinat ion  

proceedings and the wi tness 

concerned does not  at  any t r ia l  

ar is ing out  of  such pr eparatory 

examinat ion,  answer,  in  the 



 

 

opin ion of  the court ,  f rankly and 

honest ly  a l l  quest ions put  to  h im at  

such t r ia l ,  whether  by the 

prosecut ion,  the  accused or  the 

court .  

(4 )   (a)  Where a  wi tness g ives ev idence 

under th is  sect ion and is  not  

d ischarged f rom prosecut ion in  

respect  of  the of fence in  quest ion,  

such evidence shal l  not  be 

admissib le in  ev idence against  h im 

at  any t r ia l  in  respect  of  such 

of fence or  any o f fence in  respect  

of  which a verd ict  o f  gu i l t y  is  

competent  upon a charge re lat ing  

to such of fence.  

  (b )  The prov is ions of  th is  

subsect ion shal l  not  apply wi th 

reference to a  wi tness who is  

prosecuted fo r  per jury  ar is ing  f rom 

the g iv ing of  the evidence in  

quest ion,  or  for  a  cont ravent ion of  

sect ion 319 (3)  of  the Cr imina l  

Procedure Act ,  1955 (Act  56 o f  

1955). ”  



 

 

83.  Sbongi le ’s  ev idence is  that  she was ar rested and 

charged,  about  th ree days af ter  the  commission of  the  

of fences,  but  that  charges were then wi thdrawn  in  the  

d ist r ic t  cour t .   She was not  an accused person in  th is  

cour t  when the proceed ings star ted .  

84.  Adv S ih langu fo r  the state,  d id not  in fo rm the Court  

that  i t  should warn the wi tnesses in  te rms of  sect ion  

204 of  the Cr iminal  Procedure Act  51  of  1977.   I t  is  

worthy to ment ion  that  even Sbongi le  was not  warned 

that  quest ions may be put  to  her ,  which may 

incr iminate her  and that  she wi l l  be obl iged to answer 

those quest ions .   She incr iminated hersel f  to  some 

extent  because she test i f ied that  accused requested 

her  to  hand the p last ic  to  h im,  which was ly ing on the 

f loor ,  and she compl ied .   She handed the p last ic  to 

the accused,  who put  i t  over  the deceased ’s head.   I t  

is  a lso of  u tmost  importance to ment ion that  Sbongi le  

was st i l l  in  love wi th the accused when th is  inc ide nt 

occur red,  and  there is  therefore ,  absolute ly  no reason 

why Sbongi le  would fa lse ly incr im inate her  lover ,  or  

her  boyf r iend to the commission of  the of fences .  

85.  There is  ev idence that  about  a month or  so af ter  th is  

inc ident ,  Jonas was arrested,  but  charges were a lso 

wi thdrawn against  h im ,  before the accused was 

ar ra igned for  t r ia l  in  the High Cour t .   As a resul t ,  he 



 

 

was a lso not  appr ised of  the provis ions of  sect ion 204 

of  the Cr iminal  Procedure Act .  

86.  Is  a lso of  importance to note tha t  the evidence of  

Sbongi le ,  K[ . . . ]  and N[ . . . ]  does not  incr iminate Jonas 

in  any way to  the  commission of  the of fences 

preferred against  the accused .  

87.  There is  no evidence that  K[ . . . ]  was arrested fo r  the 

of fences pre ferred against  the accused .   There is  

therefore ,  no reason why he should have been 

warned of  the provis ions of  sect ion 204 of  the 

Cr iminal  Procedure Act .  

88.  I t  is  worth ment ion ing that  K[ . . . ]  knew the accused by 

s ight  before th is  inc ident .   This i s  conf i rmed by the 

accused.   There  is  therefore ,  no  reason why K[ . . . ]  

would fa lse ly incr iminate the  accused to the  

commission of  the  of fences preferred against  h im.  

89.  N[ . . . ] ’s  vers ion is  that  she was to ld she is  being 

ar rested for  k idnapping,  but  tha t  the charge was 

wi thdrawn.   K[ . . . ] ' s  test imony is  that  he is  the one 

who took N[ . . . ]  a long to the  deceased ’s  p lace 

because he d id not  know the deceased ’s p lace,  N[ . . . ]  

is  the one who knew the deceased’s p lace.   There  is 

therefore ,  a lso no reason why the  Court  would  have 

warned N[ . . . ]  in  terms of  the provis ions of  sect ion 204 

of  the Cr iminal  Procedure Act .  



 

 

90.  The argument  by  Adv S impson,  therefore,  that  these 

wi tnesses should  have been warned in  te rms of  the 

provis ion of  sect ion 204 of  the Cr iminal  Procedure  

Act  cannot  stand .  

91.  Adv S impson a lso  argued that  the accused should be 

acqui t ted because there is  ev idence that  the  

deceased and N[ . . . ]  were using drugs on the day in  

quest ion,  that  drugs may have cont r ibuted to the 

death of  the deceased .  

92.  N[ . . . ] ’s  test imony is  that  at  Jonas ’  p lace,  she drank a 

mixture of  Spr i te ,  cough syrup  and St i l l  pa in and that  

the deceased a lso drank  i t .   

93.  Dr  Gobi le  who conducted the post -mortem reports ,  

f ind ing is  that  the cause of  death is  a b lunt  force 

in ju ry,  compl icated by asphyxia (unnatura l ) .  

94.  Oxford Dict ionary def ines asphyxia  as a cr i t i ca l  

condi t ion resul t ing f rom seve re oxygen depr ivat ion to 

the body and bra in,  o f ten leading to unconsciousness,  

bra in damage,  o r  death .   I t  occurs  when breath ing is  

in ter rupted or  the  a i r  lacks suf f i c ient  oxygen caused 

by factors l i ke choking,  drowning,  s t rangulat ion,  or  

suf focat ion .   

95.  Dr Gobi le 's  ev idence is  that  oxygen t ransports b lood 

to a l l  par ts  of  the  body for  a human being to surv ive .   

He test i f ied to the ef fect  that  there was a b lunt  force 



 

 

in ju ry on the head and that  the fo l lowing are 

ind icat ive of  the fact  that  the body of  the deceased 

was depr ived of  oxygen .    

 ( i )  The face of  the deceased depicted  on page 2 of  

EXHIBIT E is  b lue .  

 ( i i )  The l ips depicted  on page 5 of  EXHIBIT E are 

b lue and purp le .  

 ( i i i )  The tongue depicted on pages 9 and 10 of  

EXHIBIT E is  pale .  

 ( iv )  A  lung depicted on photo 12 is  swo l len .  

 (v )  I t  is  the doctor 's  test imony that  page 2 of  

EXHIBIT E  depic ts bru ises on the deceased 's  

face and that  these bru ises were apparent ly  

caused by the deceased hersel f  when she was 

t ry ing to remove the object  that  was depr iv i ng 

her  of  oxygen.  

96.  I t  is  the accused 's evidence that  Jona s st rangled the 

deceased.   The doctor 's  test imony is  that  there  were 

no in ju r ies on the  neck .   I t  is  the doctor 's  f ind ing that  

noth ing was found in  keeping wi th st rangulat ion .  

97.  I t  is  a lso of  u t most  importance to ment ion tha t  

Sbongi le ,  K[ . . . ]  and N[ . . . ]  d id  not  see Jonas st rang le 

the deceased at  any stage.  

98.  I  f ind,  therefore,  that  the argument  by Adv S impson  

for  the defence,  that  there is  no  tox ico logy repor t ,  



 

 

that  the exact  cause of  death  is  unknown,  and/or  that  

drugs would have cont r ibuted to the death of  the  

deceased,  does not  hold water .  

99.  Adv S impson argued fur ther  that  there are  

cont radict ions in  the state ’s  case,  and that  the Cour t  

should f ind that  there is  doubt  in  the state ’s  case and 

that  the accused should be g iven the benef i t  thereof  

and be d ischarged on a l l  the charges prefer red 

against  h im.   

100.  In  the case of  S v Mkhole  1990 (1)  SACR 95 (A)  at  

98F-H,  i t  was held that  cont radict ions per  se do not  

lead to the re ject ion of  a  w i tness ’  ev idence.   These 

cont radict ions may s imply be ind icat ive of  an er ror .   

Not  every er ror  a f fect  credib i l i ty .   I t  depends on the 

nature,  the number,  importance,  bear ing on the res t  

of  h is  ev idence ,  could be a re lat ive ly minor  and sor t  

o f  th ing to be expected f rom honest  but  imperfect  

recol lect ion,  observat ion and reconst ruct ion .  

101.  K[ . . . ] ’s  ev idence is  that  when he arr ived at  the  

deceased’s  p lace of  res idence,  he was in  the 

company of  N[ . . . ] .   The la t ter  had gone to show him 

the deceased ’  p lace.   He knocked at  the deceased 's  

p lace.   The deceased appeared .   He asked her  about  

the money.   The la t ter  denied having taken i t .   The 

accused suddenly appeared,  grabbed the deceased 



 

 

and dragged her  and put  her  in  the Yar is  vehic le,  

Sbongi le ’s  vehic le and drove to Jonas’  p lace.  

102.  Sbongi le ’s  ev idence is  that  the deceased agreed to  

go wi th them to Jona s’  p lace.   Sbongi le  aga in  

test i f ied that  the accused s l ight ly  pushed the  

deceased in to the vehic le.   I t  is  therefore not  

surpr is ing that  there would be d i f fere nces or  

cont radict ions between Sbongi le ’s  ev idence and that  

of  the other  state wi tnesses .   The accused is  her  

boyf r iend,  and the quest ion that  a lso forcefu l l y  come 

to the fo re  is ,  accord ing to Sbong i le ,  why would the 

accused s l ight ly  push the deceased in to  the vehic le  i f  

the deceased,  wi l l ing ly decided to accompany them to 

Jonas’  p lace.   

103.  I t  is  o f  u tmost  importance to know that  the accused ’s  

vers ion is  that  he never went  out  of  the car  at  the 

deceased ’s p lace,  but  K[ . . . ]  and Sbongi le  are in  

agreement  that  the accused went  out  of  the car  and 

he is  the one who dragged the deceased in to the  

vehic le .   Iv iwe,  a lso cor roborated K[ . . . ]  and 

Sbongi le ’s  vers ion that  at  the deceased’s p lace,  he  

saw the accused outs ide the vehic le .  

104.  Sbongi le 's  ev idence is  that  t he deceased admit ted  

having taken a pai r  o f  t rousers .   This por t ion of  

Sbongi le ’s  test imony is  in  conf l ic t  wi th  N[ . . . ] ’s  



 

 

evidence.   N[ . . . ] ’s  ev idence is  that  she is  the one who 

gave a pai r  o f  t rousers to  the deceased at  the la t ter ’s  

request  before she could leave for  her  parenta l  home.   

Sbongi le  i s  ins inuat ing that  the deceased sto le th is  

t rouser,  but  th is  por t ion of  her  ev idence cannot  be the 

t ruth,  because the owner of  th is  t rouser ,  N[ . . . ]  says,  I  

gave the t rouser to  the deceased at  her  reques t .  

105.  I  f ind that  these cont radict ions are not  mater ia l .   

and/or  of  importance when regard is  heard to the res t  

of  the evidence .  

106.  The crucia l  por t ion of  Sbongi le ’s  ev idence is  tha t  

whi ls t  in  the d in ing room at  Jona s’  p lace,  the accused 

put  a p last ic  over  the deceased ’s  head.   Thereaf ter ,  

the accused dragged the deceased to the bedroom , 

and that  when they were in  the bedroom, i t  is  then 

that  the deceased said the money is  at  her  parenta l  

home under a TV stand ,  and that  when Sbongi le  le f t  

for  the deceased’s p lace to go and look for  the m oney 

under the  TV stand,  she le f t  the accused in  the 

bedroom wi th the deceased .   This por t ion of  

Sbongi le ’s  ev idence is  a lso corroborated by N[ . . . ] .    

107.   Professor  Snyman in  h is  book Cr iminal  Law,  6 t h  

ed i t ion (2014) at  471 def ines k idnapping as fo l lows:  

“ I t  consists in  unlawfu l  and in tent ional  

depr iv ing a person ’s f reedom of  



 

 

movement ,  and/or  i f  such person is  under  

the age of  18 years,  the custodians of  

the i r  cont ro l  over  a ch i ld . ”  

See a lso,  Snyman’s Cr iminal  Law 7 t h  Edi t ion (2020) a t  

471.   

108.  The in tent  of  the k idnapper is  a decis ive e lement  in  

the cr ime of  k idnapping .   The physica l  tak ing or  

removal  of  a  person f rom his or  her  home by the use 

of  force or  coerc ion ,  amounts to  k idnapping .  

109.  K[ . . . ] 's  ev idence is  that  af te r  in format ion sur faced 

that  money is  miss ing,  i t  was decided that  he should  

go and enqui re f rom the deceased i f  she d id not  take 

the money.   K[ . . . ]  took N[ . . . ]  a long and i t  is  K[ . . . ] ’s  

ev idence that  whi le  he was in teract ing wi th the  

deceased,  the accused suddenly appeared,  g rabbed 

and dragged the deceased and put  her  in  the Yar i s  

vehic le and proceeded to Jona s’  p lace.   This por t ion  

of  K[ . . . ] 's  ev idence demonst rat es in  c lear  te rms that  

the accused forcefu l l y  removed the  deceased f rom 

her parenta l  home.  

110.  Accord ing to N[ . . . ] ,  when they arr ived at  Jonas '  p lace,  

the accused ut te red the fo l lowing w ords,  before he 

repeatedly put  a  p last ic  over  the  deceased ’s head,  

“You are going to  take out  the money or  p roduce the 

money,  fa i l ing wh ich,  I  am going to k i l l  you . ”   I  f ind 



 

 

that  these words are ef fect ive ly  an i l legal  death  

penal ty .   The accused establ ished a kangaroo court ,  

charged and convicted the deceased wi th a cr ime of  

thef t ,  and imposed capi ta l  punishment .   He was a jack  

of  a l l  t rades and a mas ter  of  none.   He acted as a 

pol ice of f i cer ,  an in terpreter ,  a  prosecutor ,  and a  

presid ing of f i cer ,  and at  the r i sk  of  repet i t ion,  he 

convicted and sentenced the deceased to death on 

unfounded a l legat ions of  thef t .  

111.  In  the case of  S v Raath  2009 (2)  SACR 46 (C),  the 

court  he ld that  p remedi tat ion does not  requi re long -

term planning but  requi re some measure of  p r ior  

thought  o r  considerat ion before the  act  is  commit ted .   

112.  Sbongi le ’s  ev idence is  that  the accused requested 

her  to  hand to h im a p last ic  whi ch was ly ing  on the  

f loor .   She compl ied,  and the accused put  i t  over  the 

deceased ’s head.   This sequence suggests that  the 

accused had t ime to ref lect ,  which supports 

premedi tat ion .   In  the case of  Raath supra ,  the cour t  

he ld that  p remedi tat ion can happen  wi th in minutes i f  

the suspect  forms a f i rm in tent  before commit t ing the 

act .   

113.  The Supreme Court  o f  Appeal  in  the case of  S v 

Kekana  [2014]  ZASCA 158,  held that  premedi tat ion  

does not  necessar i l y  enta i l  that  the accused shou ld 



 

 

have thought  or  p lanned h is or  her  act ion for  a long 

per iod of  t ime in  advance before carry ing out  h is  or  

her  p lan .   This is  because even few minutes are 

enough to carry out  a premedi tated  act ion .   

 In  the case of  Director  of  Publ ic  Prosecut ions 

Gauteng v P istor ius  [2016]  ZASCA 150 at  paragraph 

50,  the court  he ld that  ret r iev ing a weapon f rom 

another  room before commit t ing  the cr ime can 

demonst rate premedi tat ion .  

114.  There is  ev idence that  af ter  the accused had  

( “sentenced the  deceased to th is  i l legal  death 

penal ty ”  by ut ter ing the words,  “You produce the 

money or  I  wi l l  k i l l  you. ” ) ,  K [ . . . ]  and Jonas 

repr imanded h im .   That  K[ . . . ]  even said to  the 

accused that  he wi l l  rep lace the money ,  but  because 

the accused had a l ready fo rmulated the in tent ion to 

k i l l  the deceased,  he cont inued to fu l f i l  what  he  

premedi tated .   That  i s  why he paid no heed to them 

or  ignored them.   

115.  I t  must  be borne in  mind that  the accused 's evidence 

is  that  he was sober at  the t ime because he had s lept  

for  some hours  before he was woken up at  6 :00 in  the  

morn ing and in formed about  the missing money .  

116.  N[ . . . ] ’s  ev idence,  which stands uncontested ,  i s  that  

the accused was very angry and a lso ut te red the 



 

 

words to the ef fect  that  he is  unstoppable and tha t  

nobody wi l l  s top h im and that  he can even k i l l .  

117.  I t  is  worthy to note that  the accused,  ut tered the  

words ment ioned in  paragraph 116 above,  af ter  he 

to ld the deceased to produce the money or  be k i l led .   

I  in terpret  the wo rds,  I  am unstoppable and can even 

k i l l ,  to  mean that  the accused was conveying a l oud 

and c lear  message to every Tom  Dick and Harry tha t  

he is  going to carry out  the i l legal  death penal ty  he 

had imposed on the deceased and that  nobody was 

going to prevent  h im f rom execut ing the death 

penal ty .   These u t terances demonst rate d in  c lear  and 

unequivocal  terms that  the accused was rea l ly  

behaving l ike a bul l  in  a China shop.   

118.  I  f ind on the bas is of  S v Raath and Kekana supra  

that  the accused premedi tated the murder of  the 

deceased in  th is  mat ter .  

119.  I  now turn to  the rape charge .    

 I t  i s  argued by the defence that  the compla inant  

consented to the in tercourse .   May I  hasten to 

ment ion that  the compla inant  and N[ . . . ] ,  wi l l  be used 

in terchangeably .   

120.  N[ . . . ] ’s  vers ion is  that  af ter  Sbongi le  came out  of  the 

room,  wherein the accused was wi th the deceased,  

she entered the room because she wanted to check 



 

 

on the deceased.   The accused then ordered her  to  

undress.   She compl ied because she was te rr i f ied .   

She had just  seen the deceased  being assaul ted .   

The la t te r  was ly ing mot ionless  on the f loor .   She had 

no opt ion but  to  comply .   She was fear ing for  her  l i fe .   

She d id not  consent  to  the in tercourse .   I t  is  the  

compla inant 's  ev idence that  af ter  the sexual  

in tercourse the accused f led .   I t  is  o f  card ina l  

importance to no te that  N[ . . . ]  admi ts  that  on th is  day 

in  quest ion she had sexual  in tercourse wi th Jonas 

and she consented to the in tercourse .   

122.  The quest ion that  forcefu l l y  come to the fore is ,  why 

would N[ . . . ]  dec ide to lay a charge against  the  

accused i f  she consented to  the in tercourse? 

123.  Sergeant  Mkhonza’s evidence is  that  when he 

reached Jonas’  p lace on the day of  the inc ident ,  N[ . . . ]  

was not  in  a good state of  mind ,  that  she appeared 

t raumat ised and shocked.   He then made an 

appointment  wi th her  t o  see her  the  fo l lowing day.  

124.  Adv S impson 's argument  is  that  the compla inant 's  

test imony should be re jected because the ind ictment ,  

which is  draf ted on the  basis  of  the statement  she 

made to the pol ice,  s tates that  the penis was inser ted  

in  the mouth and vagina ,  but  that  in  her  ev idence  in  

ch ief ,  the compla inant  never test i f ied that  the penis  



 

 

was a lso put  in  her  mouth .  

125.  I  f ind that  there is  no force in  th is  a rgument  regard ing 

being had to the fact  that  the accused admit s having 

had sexual  in tercourse wi th the com pla inant .   I t  is  

correct  that  she d id not  test i fy  that  the penis was put  

in  her  mouth,  but  i t  is  worthy to know that  s tatements  

of  wi tnesses made to pol ice of f icers ,  very of ten lack  

deta i l  and precis ion .    

 Meyer J,  who wro te for  the court ,  sa id the fo l low ing in  

the case of  Wil ly  Frank Dia le  and Others ,  case 

number A450/1998,  judgment  del ivered on 19 October  

1998 in  the TPD.  

“Di t  i s  wel  so  dat  d i t  was n ie so  

amptenaar wat  n ie d ie geval  neergeskryf  

het  n ie,  maar  ons weet  a lmal  u i t  

onderv inding dat  ‘n  pol i s iegetu ie  

verk la r ing baie d ikwels v innig afgeskryf  

is  en ‘n  opsomming van wat  p laasgevind 

het  en daar is  gebru ik gemaak van ‘n  

in formele  to lk  wat  outomat ies probleme 

veroorsaak. ”  

 See a lso S v Majavu  1994 (4)  SA 268 (CPD) at  311.  

126.  I t  is  inconceivable that  N[ . . . ]  who had just  wi tnessed 

her  f r iend,  the deceased,  being mishandled in  the  

d in ing room and dragged to the  bedroom by the 



 

 

accused,  unt i l  she was mot ionless on the f loor ,  wou ld  

agree to have sexual  in te rcourse wi th the accused ,  

under these c i rcumstances.   I t  is  worth ment ion ing  

that  the accused and the compla inant  d id not  know 

each other  before  th is  day in  quest ion .  

127 I t  is  my considered v iew that ,  based on the above 

facts,  the accused ’s asser t ion that  N[ . . . ]  consented to 

the in tercourse is  re jected as fa lse beyond  

reasonable doubt .  

128.  The wi tnesses whose evidence as to the events which  

took p lace  on the day in  quest ion are K[ . . . ] ,  Jonas,  

N[ . . . ] ,  Sbongi le  and Iv iwe.   

129.  The evidence of  a l l  these wi tnesses ment ioned in  

paragraph 128 above,  is  cor roborat ive of  each other  

to  conf i rm the overa l l  scenar io  and to e l iminate 

co l lus ion .    

130.  The Court  had the opportuni ty  to  see these 

wi tnesses.   They made a good impression to the  

Court .   I  have no reason to p lace any quest ion mark  

in  the i r  ev idence.  

131.  In  the case of  S v Kubeka  1982 (1)  SA 534 (WLG),  i t  

was held  that  the  evidence ought  not  to  be looked at  

p iecemeal  and in  iso lat ion .   A l l  o f  i t  should be 

analysed and weighed together  in  determin ing 

whether  the state has proved i t s  case beyond a  



 

 

reasonable doubt .  

132.  I t  has been decided in  many cases that  the proper 

approach in  a c r iminal  case is  to  consider  the tota l i ty  

of  the evidence,  that  is  to  say,  to  examine the nature  

of  the state ’s  case,  the nature of  the defence’s case ,  

the probabi l i t ie s emerging f rom the case as a whole,  

the credib i l i ty  o f  a l l  the wi tnesses in  the case,  

inc luding the defence wi tnesses,  and then to ask 

onesel f  whether  the gui l t  o f  the accused has been 

establ ished beyond a reasonable doubt .  

133.  I  am in agreement  wi th Adv S ih langu fo r  the state tha t  

the accused d id  not  fare wel l  as a wi tness .   He 

evaded s imple quest ions that  were put  to  h im .   The 

accused 's evidence is  fu l l  o f  improbabi l i t ies ,  

inconsistencies,  and is  devoid of  a l l  c redence.   I  f ind  

on the facts that  the inc idents occurred in  the manner 

test i f ied to by the state wi tnesses,  and that  the 

accused ’s vers ion,  where i t  d i f fers wi th that  of  the  

state wi tnesses,  i s  re jected as fa lse .  

134.  I t  is  my considered v iew that  af te r  having analysed 

and weighed a l l  the evidence presented,  the state  

succeeded to prove i ts  case beyond a reasonab le 

doubt .   

135.  In  the resul ts ,  I  pronounce the fo l lowing verd ict :  

 Count  1 :  K idnapping -  Gui l t y  as charged.   



 

 

 Count  2 :  Murder,  read wi th  the provis ions of  sect ion 

51(1)  o f  the Cr iminal  Law Amendment  Act  

105 of  1997 -  Gui l ty  as charged .  

 Count  3 :  Rape,  read wi th the provis ion of  sect ion 3,  

and other  re levant  provis ions of  the Sexual  

Of fences and Re lated Mat ters Act  32 of  

2007,  and fur ther  read wi th the provis ion of  

sect ion 51(2)  of  Act  105 of  1977 -  Gui l t y  as 

charged.   

- - - - - - - - - - - - - - -  

 

 

 

 

 

 

 

…………………………..   

MATLAPENG, AJ  

JUDGE OF THE HIGH COURT  

DATE:  ………………… 
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