


 
 

 

 I  o f fe red  the  pa r t ies  the  oppor tun i ty  to  a rgue  tha t  

po in t  be fo re  m e  i f  they  chose  to  do  so .   I f  they  chose  no t  to  

a rgue  tha t  po in t ,  I  exp la ined  to  the  pa r t ies  tha t  m y  v iew  was  

tha t ,  no tw i ths tand ing  the  te rm s  o f  the  Ru le ,  i t  was  open  to  a  

Cour t  to  re lease  the  appe l lan t  f rom  hav ing  to  p rov ide  the  

secu r i ty  and  tha t  because  the  s t reng th  o r  weakness  o f  the  

appea l  i t se l f  i s  m a te r ia l  to  such  a  dec is ion ,  the  cou r t  bes t  

p laced  to  dec ide  the  app l ica t ion  to  com pe l  secu r i ty  fo r  cos ts  

is  the  Fu l l  Cour t  be fo re  wh ich  the  appea l  i s  u l t im a te ly  se t  

down .  

 I  acco rd ing ly  exp la ined  to  the  pa r t ies  tha t  i f  they  d id  

no t  w ish  to  a rgue  the  Ru le  49  (13 )  po in t ,  m y  v iew  was  tha t  

the  app l ica t ion  to  com pe l  secu r i ty  ough t  to  be  pos tponed  to  

be  dea l t  w i th  by  the  Fu l l  Cour t .  

 I  had  in i t ia l l y  unders tood  tha t  the  pa r t ies  were  

con ten t  fo r  m e  to  cons ide r  the  po in t  o f  whe the r  Ru le  49 (13 )  

is  u l t ra  v i res .  I  pos tponed  the  m a t te r  to  a l low  the  pa r t ies  to  

f i le  subm iss ions  on  tha t  po in t .  The  pa r t ies  d id  so ,  bu t  when  

the  m a t te r  was  ca l led  fo r  a rgum en t  today ,  I  was  in fo rm ed  

tha t ,  on  re f lec t ion ,  ne i the r  pa r ty  was  in te res ted  in  a  ru l ing  

on  the  lega l i t y  o f  Ru le  49  (13 ) .  The  pa r t ies  hav ing  taken  

tha t  v iew ,  i t  wou ld  be  inapprop r ia te  to  ru le  on  the  po in t .   

 Counse l  fo r  the  responden ts  on  appea l  a rgued  tha t  

the  lega l i t y  o f  ru le  49  (13 )  no  longer  be ing  in  issue ,  the  

appe l lan ts ’  p rospec ts  o f  success  a re  i r re levan t  to  the  



 
 

 

app l ica t ion  to  com pe l ,  s ince  the  Ru le  i t se l f  says  tha t  

secu r i ty  fo r  cos ts  m us t  be  p rov ided  in  a l l  cases  un less  the  

responden t  on  appea l  wa ives  such  secu r i ty .   

 I  do  no t  ag ree .  I t  i s  w i th in  the  inhe ren t  power  o f  any  

cou r t  to  depar t  f rom  the  ru les  where  the  in te res ts  o f  jus t ice  

requ i re  such  a  depar tu re .  The  power  to  condone  

noncom p l iance  w i th  the  ru les  is  one  regu la r ly  exe rc ised  in  

th is  cou r t .  Tha t  power  m ay  be  exe rc ised  m ero  m o tu  in  an  

app rop r ia te  case .  

 I t  seem s to  m e  tha t  where  an  appe l lan t  has  been  to ld ,  

in  th is  case  by  the  Suprem e Cour t  o f  Appea l ,  tha t  i t s  appea l  

bea rs  p rospec ts  o f  success ,  i t  i s  no t  pr im a  fac ie  in  the  

in te res ts  o f  jus t ice  to  requ i re  i t  to  p rov ide  secu r i ty  fo r  cos ts  

in  o rde r  to  have  i ts  appea l  pu rsued .  In  m y  v iew ,  i t  m us t  be  

w i th in  the  power  o f  Fu l l  Cour t  to  re l ieve  i t  f rom  the  

ob l iga t ion  to  p rov ide  secu r i ty .  M a te r ia l  to  the  exe rc ise  o f  

tha t  power  m us t  be  the  na tu re  o f  the  appea l ,  and  the  issues  

to  be  de te rm ined  in  the  appea l .  

 Fo r  a l l  those  reasons ,  in  the  c i rcum stances  o f  th is  

case  i t  seem s to  m e  tha t  the  app l ica t ion  fo r  secu r i ty  ough t  

to  be  dec ided  by  a  cou r t  wh ich  has  acqua in ted  i t se l f  w i th  

the  m er i ts  o f  the  appea l .   

 I t  was  fu r the r  a rgued  tha t  pos tpon ing  the  app l ica t ion  

fo r  secu r i ty  to  be  dea l t  w i th  by  the  Fu l l  Cour t  wou ld  render  

the  responden ts ’  r igh t  to  secu r i ty  nuga to ry .  I  do  no t  ag ree .  



 
 

 

I f  i t  i s  sa t is f ied  tha t  secu r i ty  shou ld  be  p rov ided ,  the  Fu l l  

Cour t  m ay  pos tpone  the  appea l  un t i l  the  appe l lan t  pu ts  the  

secu r i ty  up .  I t  m ay  a lso  d i rec t  tha t  the  appea l  be  s tayed  o r  

d ism issed  i f  the  secu r i ty  i s  no t  p rov ided .  

 Bu t  such  powers  ough t  no t  to  be  exe rc ised  by  a  cou r t  

tha t  has  no t  acqua in ted  i t se l f  w i th  the  m er i ts  o f  the  appea l .  

The  reco rd  in  th is  case  has  no t  been  p laced  be fo re  m e ,  bu t  

I  am  in fo rm ed  tha t  i t  runs  to  thousands  o f  pages .  The  

app l ica t ion  fo r  secu r i ty  was  en ro l led  as  one  o f  two  hundred  

m a t te rs  p laced  be fo re  m e  in  m y  t r ia l  in te r locu to ry  cou r t  fo r  

the  week  o f  19  January  2026 .  In  those  c i rcum stances  i t  was  

neve r  rea l is t i c  to  expec t  the  m a t te r  to  be  en te r ta ined  in  tha t  

cou r t  on  opposed  bas is .  Even  though  the  app l icab le  

p rac t ice  d i rec t ions  env isage  tha t  app l ica t ions  in te r locu to ry  

to  Fu l l  Cour t  appea ls  m ay  be  dea l t  w i th  in  t r ia l  in te r locu to ry  

cou r t ,  the  responden t  in  th is  appea l  ough t  to  have  

app rec ia ted  tha t  th is  app l ica t ion  cou ld  no t  app rop r ia te ly  be  

dea l t  w i th  in  tha t  way .   

 I  was  to ld  du r ing  a rgum en t  tha t  the  reg is t ra r  has  

re fused  to  a l loca te  a  da te  fo r  the  appea l  p rec ise ly  because  

secu r i ty  has  no t  been  g iven  and  the  app l ica t ion  fo r  secu r i ty  

fo r  cos ts  has  no t  been  dec ided .  Tha t  seem s to  m e  to  be  a  

sho r ts igh ted  v iew  to  take .  I t  i s  ce r ta in ly  no t  a  v iew  tha t  has  

app rop r ia te  rega rd  to  the  pa r t icu la r i t ies  o f  th is  case .  

 In  any  even t  I  w i l l  d i rec t  the  reg is t ra r  to  a l loca te  a  






