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o rde r  w i thou t  be ing  accom pan ied  by  an  IT  exper t  and  a  

superv is ing  a t to rney,  whose  p resence  was  necessa ry  to  

p rese rve  the  ev idence  sough t  to  be  p rocu red  in  the  

execu t ion  o f  the  o rde r.  

 Upon  becom ing  aware  o f  the  An ton  P i l le r  p roceed ings  

the  app l ican ts  b rough t  an  app l ica t ion  to  recons ide r  S t rydom  

J ’s  o rde r.   A f f idav i ts  were  f i led  bu t  the  app l ica t ion  was  

neve r  se t  down ,  s ince  Inc red iM ed  dec ided ,  fo r  wha t  i t  ca l led  

com m erc ia l  reasons ,  no t  to  pu rsue  the  m a in  ac t ion  in  

connec t ion  w i th  wh ich  the  An ton  P i l le r  o rde r  was  p rocu red .  10 

I t  tendered  the  re tu rn  o f  the  p roper ty  se ized  in  the  

execu t ion  o f  the  An ton  P i l le r  o rde r.   

 G iven  tha t  the  m a in  ac t ion  was  no t  to  be  pu rsued ,  the  

app l ican ts  asked  Inc red iM ed  to  tender  the  cos ts  o f  the  

An ton  P i l le r  p roceed ings  and  the  recons ide ra t ion  

app l ica t ion .  Inc red iM ed  took  the  v iew  tha t  i t  need  no t  tender  

those  cos ts ,  s ince ,  so  i t  sa id ,  i t  was  a lways  jus t i f ied  in  

seek ing  and  ob ta in ing  the  An ton  P i l le r  re l ie f ,  even  though  i t  

no  longer  in tended  to  pu rsue  the  m a in  ac t ion .    

 Be fo re  m e  the  app l ican ts  neve r the less  seek  the  cos ts  20 

o f  the  An ton  P i l le r  p roceed ings ,  the  recons ide ra t ion  

app l ica t ion  and  the  cos ts  o f  today,  be ing  the  app l ica t ion  fo r  

cos ts  i t se l f .  

 An ton  P i l le r  re l ie f  i s  an  ex t rao rd ina ry  invas ion  o f  the  

r igh t  to  p r ivacy  o f  those  who  a re  sub jec t  to  i t .   The  
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ex t rao rd ina ry  na tu re  o f  the  re l ie f  invo lves  a  sea rch  be ing  

conduc ted  o f  pe rsons  and  p roper ty,  and  o the r  po ten t ia l  

invas ions  o f  p r ivacy,  wh ich  a  cou r t  wou ld  no t  usua l ly  

coun tenance .    

 In  ex t rao rd ina ry  c i rcum stances ,  a  cou r t  w i l l  g ran t  

An ton  P i l le r  re l ie f ,  i f  the  case  has  been  m ade  ou t  tha t  the  

app l ican t  in tends  to  pu rsue  a  spec i f i c  cause  o f  ac t ion ,  and  

reasonab ly  be l ieves  tha t  ev idence  v i ta l  to  m ake  ou t  tha t  

cause  o f  ac t ion  is  in  possess ion  o f  the  responden t  and  is  in  

danger  o f  be ing  des t royed  o r  sp i r i ted  away.    10 

 I t  i s  c r i t i ca l  in  an  An ton  P i l le r  app l ica t ion  to  assu re  

the  cou r t  tha t  the re  is  a  cause  o f  ac t ion  to  wh ich  the  

ev idence  sough t  to  be  d iscove red  is  re levan t ,  and  tha t  the  

cause  o f  ac t ion  iden t i f ied  w i l l  be  pu rsued .  

 I t  i s  on ly  because  the  po ten t ia l  loss  o r  des t ruc t ion  o f  

the  ev idence  sough t  to  be  recove red  m ay  am oun t  to  a  

v io la t ion  o f  the  r igh t  o f  access  to  cou r t  tha t  An ton  P i l le r  

re l ie f  i s  cons t i tu t iona l ly  jus t i f ied .   O the rw ise ,  the  ex t rem e ly  

invas ive  na tu re  o f  the  re l ie f  cou ld  no t  be  jus t i f ied  a t  a l l .  

 I  th ink  i t  fo l lows  f rom  these  bas ic  p r inc ip les  tha t  i f  a  20 

l i t igan t  secu res  an  An ton  P i l le r  o rde r,  conduc ts  the  sea rch  

bu t  then  dec ides ,  a f te r  a l l ,  no t  to  pu rsue  the  ac t ion  to  wh ich  

the  ev idence  se ized  was  sa id  to  be  re levan t ,  then  tha t  

l i t igan t  ough t  to  pay  the  cos ts  o f  the  An ton  P i l le r  

p roceed ings  them se lves .  
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 I t  i s  no t  enough ,  in  m y  v iew,  tha t  the  l i t igan t  though t  

tha t  they  were  jus t i f ied  in  ob ta in ing  the  An ton  P i l le r  o rde r  a t  

the  t im e  the  o rde r  was  app l ied  fo r.  Because  the  l i t igan t  i s  

no t  en t i t led  to  An ton  P i l le r  re l ie f  un less  i t  has  assu red  the  

cou r t  tha t  i t  has  a  cause  o f  ac t ion  tha t  i t  in tends  to  pu rsue ,  

the  ve ry  leas t  the  l i t igan t  wou ld  have  to  do ,  in  o rde r  to  

sh ie ld  i t se l f  f rom  a  cos ts  o rde r,  wou ld  be  to  ac tua l ly  pu rsue  

tha t  cause .  Inc red iM ed  chose  no t  to  pu rsue  i t s  ac t ion .  Tha t  

m eans  i t  neve r  needed  the  An ton  P i l le r  o rde r  in  the  f i r s t  

p lace ,  and  tha t ,  in  h inds igh t ,  the  An ton  P i l le r  o rde r  shou ld  10 

no t  have  been  app l ied  fo r.  Inc red iM ed  m us t  bea r  the  

consequences  o f  the  unnecessa ry  invas ion  o f  the  

app l ican ts ’ p r ivacy  tha t  i t  eng inee red .   

 The  app l ican ts  seek  an  a t to rney  and  c l ien t  cos ts  

o rde r.   They  con tend  tha t  Inc red iM ed  shou ld  have  tendered  

the i r  cos ts  as  soon  as  i t  dec ided  no t  to  pu rsue  the  m a in  

ac t ion .    

 G iven  the  p r inc ip les  tha t  I  have  se t  ou t ,  tha t  tender  

p la in ly  shou ld  have  been  m ade ,  in  tha t  Inc red iM ed  shou ld  

have  rea l ised  tha t  the  gam e was  up ,  and  tha t ,  s t r i c t l y  20 

speak ing ,  the re  tu rned  ou t  to  have  been  no  need  to  ask  fo r  

an  An ton  P i l le r  o rde r  in  the  f i r s t  p lace .    

 In  m y  v iew,  the re  can  be  few  c lea re r  cases  in  wh ich  a  

tender  fo r  cos ts  shou ld  have  been  m ade .  The  fa i lu re  to  

m ake  an  app rop r ia te  tender,  toge the r  w i th  Inc red iM ed ’s  





 

 

 




