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h is  b roke r,  who  he  expec ted  to  fo rward  i t  on  to  h is  insu re r  

so  tha t  the  c la im  cou ld  be  assessed  and  dea l t  w i th .  

 Fo r  reasons  tha t  a re  p la in ly  beyond  the  f i r s t  

app l ican t ’s  ken ,  the  sum m ons  was  no t  dea l t  w i th  by  the  

insu re r.   I t  was  in  fac t  los t  som ewhere  be tween  the  f i r s t  

app l ican t ’s  b roke r  and  the  insu re r.  

 The  f i r s t  app l ican t  had  no  fu r the r  no t i f i ca t ion  tha t  

de fau l t  judgm en t  had  been  g ran ted  on  the  sum m ons ,  un t i l  a  

w r i t  o f  execu t ion  was  se rved  on  upon  h im .  The  f i r s t  and  the  

second  app l ican t  now  seek  to  resc ind  the  de fau l t  judgm en t .  10 

They  say  tha t  ne i the r  o f  them  was  in  w i l fu l  de fau l t  o f  

appearance  and  tha t  they  have  a  de fence  in  the  m a in  ac t ion  

wh ich  s tands  som e p rospec t  o f  success .  

 M os t  o f  the  a rgum en t  be fo re  m e  today  revo lved  

a round  whe the r  the re  had  been  an  adequa te  exp lana t ion  o f  

the  app l ican ts ’ de fau l t .  M r  K ruger,  who  appeared  fo r  the  

responden t ,  m ade  the  po in t  tha t  the  con f i rm a to ry  a f f idav i ts  

f rom  the  f i r s t  app l ican t ’s  b roke r  do  no t  adequa te ly  exp la in  

wha t  happened  once  the  sum m ons  was  handed  on  to  them  

by  the  f i r s t  app l ican t .  20 

 In  m y  v iew,  on  the  fac ts  o f  th is  case ,  the  f i r s t  

app l ican t  canno t  be  expec ted  to  g ive  a  de ta i led  exp lana t ion  

o f  how  the  sum m ons  fe l l  be tween  the  c racks  a f te r  i t  was  

sen t  to  h is  b roke r.  He  has  no  know ledge  o f  tha t  and  cou ld  

no t  reasonab ly  have  been  expec ted  to  acqu i re  tha t  
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know ledge ,  s ince  he  was  g iven  no  ind ica t ion  tha t  any th ing  

was  w rong  un t i l  a f te r  the  de fau l t  judgm en t  was  g ran ted .  

 In  con t rac ts  o f  insu rance  o f  th is  na tu re ,  the  insu red  is  

no t  m ere ly  en t i t led  bu t  i s  ob l iged  to  pass  on  any  p rocess  in  

wh ich  dam ages  in  connec t ion  o f  a  m o to r  veh ic le  acc iden t  

a re  c la im ed  to  the i r  b roke r  o r  the i r  insu re r.  O n  d ischa rge  o f  

tha t  ob l iga t ion ,  they  a re  reasonab ly  en t i t led  to  expec t  the  

c la im  w i l l  be  dea l t  w i th  app rop r ia te ly  by  the i r  insu re r.   

 I f  the re  was  any  s ign  tha t  any th ing  had  gone  w rong  

be fo re  the  de fau l t  judgm en t  in  th is  case  was  g ran ted ,  and  i f  10 

tha t  ind ica t ion  cam e to  the  a t ten t ion  o f  the  app l ican ts ,  

th ings  wou ld  be  d i f fe ren t .   Bu t  tha t  i s  no t  wha t  happened .   

The  f i r s t  app l ican t  handed  the  sum m ons  on  and  expec ted  i t  

to  be  dea l t  w i th .   I t  was  no t  dea l t  w i th .   He  does  no t  know  

why  i t  was  no t  dea l t  w i th  and  he  had  no  reason  to  suspec t  i t  

had  no t  been  dea l t  w i th  un t i l  we l l  a f te r  the  de fau l t  judgm en t  

was  g ran ted .   In  those  c i rcum stances ,  i t  canno t  be  sa id  the  

tha t  e i the r  o f  the  app l ican ts  was  in  w i l fu l  de fau l t .  

 The  found ing  a f f idav i t  se ts  ou t  the  app l ican ts ’ 

de fences  to  the  m a in  c la im  fa i r l y  spa rse ly,  bu t  M r.  K ruger  20 

accep ted  tha t  the  fac ts  d isc losed  the re  wou ld ,  i f  p roved  a t  

t r ia l ,  cons t i tu te  a  de fence  to  the  c la im .   

 I  now  tu rn  to  the  ques t ion  o f  cos ts .   An  app l ican t  fo r  

resc iss ion  seeks  an  indu lgence  and  wou ld  usua l ly  have  to  

pay  the  cos ts  o f  the  resc iss ion  p roceed ings ,  un less  the re  





 

 

 




