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JUDGMENT

MAY, AJ

Introduction

(1]

Background

(2]

[3]

This is an opposed application to review and set aside an axw
which the third respondent (the arbitrator) determined that Applicant’s

procedurally fair.

Fortuin was employed with the First Respondent as an Administrative Officer
within the Library and Information Services Department, Community services

16 November 2023 she was served with a

Directorate since January
notice of a disciplinary h : l@drto an alleged charge of dishonesty in
terms of which it was alleged had lied when asked whether she had
ever been convicted at a discipliary hearing when she allegedly answered in

the negative and when her SAP record reflects that she was in fact disciplined

and fond guilty during June to October 2019 of serious misconduct relating to

2024. She ubsequent!y instructed her Union, IMATU, to refer the matter to the
Second Respondent who appointed the Third Respondent to arbitrate the

The award

[4]

At the arbitration, as with the Disciplinary hearing, the material issue in dispute
was whether Fortuin had disclosed her previous disciplinary infraction to the

interviewing panel. She maintained consistently that she had disclosed it with




a clear memory of what had transpired whilst the First Respondent contended
that she had answered no to the question posed whether she had previously

faced disciplinary action.

[5]  The First Respondent called Ms Annelie Scholtz as their relevant witness in this
respect. She is employed in the Human Resources Department, recruitment

and selection. She is assigned to library and information service who is her

client and she does the human resources function for them. She wcgai the human

November 2002 via Skype.

&
[6] She testified that she asked Fortuin whether she wh%ﬁ' d
disciplinary hearing or whether she had ever faced any departmental action

n she wrote down the answer and

against her that they should be aware 9
then she asked, do you have a crimin record. @he wrote down as answers to
the questions no and no meaning no 0, any i

criminal record.

[7] During cross- examtnatltﬁi she confirmed that there is no recording available of

the interview and 4k tthe omly record of the interview is her notes. The other

answers to the standard questlons as they thought it was an HR function. ltwas

_her that she had no independent recollection of the answers given by

sald yas further put to her that Fortuin disputes that she had answered no
but that%&e in fact did disclose that she had been through a previous
disciplinary hearing but that she couldn’t recall the date and that she had asked
N Qgr for the details. Ms Scholtz disputed this and said that if this was so, both

%@"‘she and Ms Smith, who was Fortuin’s direct supervisor, would have had follow

up questions the answers to which would have been recorded by both.

[8] Fortuin's evidence was that she answered the question posed in the positive
and that the answer was followed with follow up questions by Ms Scholtz in

terms of her asking around the time period.




[9]  The arbitrator concluded that it is more probable than not that the applicant had
committed the misconduct complained of, that it constituted dishonesty, that the
penalty of dismissal falls within a band of reasonableness and consequently

held the dismissal to be substantively and procedurally fair.

Grounds of review and evaluation

[10] Applicant contends that the award is reviewable on the basm that the
Commissioner committed gross irregularities in that he was faced with fwo
mutually destructive versions and did not weigh up the ewdence as isrequired,

he ngnored vital and material successful challenges to the dence especially

athat material

would have reached.

[11] The First Respondent, onthe other hand, contends that the arbitrator duly and
correctly, after consid&ﬁ%on of all the evidence presented, weighed up the

Wk,
b N

versions profferedd ctive parties when making a determination as to

the issue of the secong, question in the interview process and had due regard

to the two mutually des“ﬁctlve versions when assessing the evidence of

magainst Fortuin’s. They contend therefore that the arbitrator’s reasoning

[12] & assew}\e conduct of the arbitrator, the Court is enjoined to ask:

12.1 In terms of his or her duty to deal with the matter with the minimum of
* legal formalities, did the process that the arbitrator employed give the

N 4 parties a full opportunity to have their say in respect of the dispute?

12.2 Did the arbitrator identify the dispute he was required to arbitrate (this
may in certain cases only become clear after both parties have led their
evidence)?




123 Did the arbitrator understand the nature of the dispute he or she was

required to arbitrate?
12.4 Did he or she deal with the substantial merits of the dispute? and

125 |s the arbitrator's decision one that another decision- maker could

[13] Our courts have repeatedly stated that in order to maintain the dIStIn‘J} _
between review and appeal, an award of an arbitrator will only be set aS|de if

both the reasons and the result are unreasonable. In detétmining whether the

reasoning is found to be unreasonable, the result is, neve ess, capable of

justification for reasons other than those -:_:.- by the arbitrator. The result will,

[14] The enquiry into

requires an examination Of merits of the case. This task is informed by the
standard review test as enunciated in Sidumo and Another v Rustenburg
Platinum Mines Ltd-and Others3, as it was explained in Herholdt v Nedbank Ltd

(COSATU as amicus curiae)? in the following terms:

test involves the reviewing court examining the merits of the case 'in
the round' by determining whether, in the light of the issue raised by the dispute
under arbitration, the outcome reached by the arbitrator was not one that could

reasonably be reached on the evidence and other material properly before the

1 See: Gold Fields Mining SA (Pty) Ltd (Kloof Gold Mine) v CCMA and Others (2014) 35 ILJ 943 (LAC)
at para 20.

< S;e: Herholdt v Nedbank Ltd (COSATU as amicus curiae) [2012] 11 BLLR 1074 (SCA) at paras 12
and 13.

3(2007) 28 ILJ 2405 (CC).

4[2012] 11 BLLR 1074 (SCA) at paras 12.




arbitrator. On this approach the reasoning of the arbitrator assumes less
importance than it does on the SCA test, where a flaw in the reasons results in
the award being set aside. The reasons are still considered in order to see how
the arbitrator reached the result. That assists the court to determine whether
that result can reasonably be reached by that route. If not, however, the court

must still consider whether, apart from those reasons, the result is one a

for thus is the dividing line between the Court's Jowers ""‘ review versus appeal.

It assists therefore to restate that where theresulfican re sonably be reached by
the route followed by the arbitrator, the Court canno intervene. If not, however,
the court must still consider whether, apart from those reasons, the result is one

a reasonable decision maker g

threach in light of the issues and the evidence.
In other words, whether t A 2ached falls within the so-called band of
reasonableness. Differently putfwhether the outcome accords with the material

properly before the arbitrator.

(Pty) Ltd and'@thers®, Fourie JA held that:

“While arbitrators should always aspire to meet the exacting standard set by
the Supreme Court of Appeal in Stellenbosch Farmers’ Winery for the proper

assessment of conflicting versions by a finder of fact, an arbitration award that
des not live up to this standard will not automatically be subject to review.
Arbitrators are empowered to deal with the dispute with a minimum of legal
formalities, their decisions are immune from appeal, and the legislature has set
a high bar for reviewing arbitration awards. Errors committed by an arbitrator in
the assessment thereof will not necessarily vitiate an award.’

5 See also: Assmang Limited (Assmang Chrome Dwarsriver Mine) v Commission for Conciliation
Mediation and Arbitration and Others [2015] 6 BLLR 589 (LC) at para 54.
6(2014) 35 ILJ 1656 (LC) at para 17.




[17] In adopting this approach to the merits before it the Court found that, by failing to
assess the credibility of any of the witnesses, the arbitrator in Solidarity fell short
of the standard aspired to in Stellenbosch Farmers Winery Group Limited and
other v Martell et Cie and others’. However, this alone did not render the award
reviewable without first considering whether his decision fell within the band of
reasonableness. Further to this it was not necessary for the arbitrator to have
found the applicant and his or her witnesses unreliable for him or her to find their

version improbable.®

[18] The Court ultimately held that the arbitrator’s findings, despite :tr‘ :

in the award, were findings that a reasonable commissioner could 1 h@ke on the
totality of the evidence before him and for that renthe Court was barred from

intervening.®

Application

[19] There is no doubt that both parties had the chance to have their say in relation

to the matter, the arbitrator corgeétly,identified the dispute as determining whether

arbitrator understood the nat )f the ispute clearly, as is apparent from the
award. The applicant challenges the fact and disputes that the arbitrator dealt

merlts of the dispute and accordingly challenges that the

asonable decision-maker could reasonably have arrived
at.

[20] ‘In the Court's view, it is apparent that the arbitrator was acutely aware of his

= He assessed the evidence before him in its totality; he considered the

“&nd credibility of each witness as well as the probabilities of their
ve"ns. Whether this Court agrees with those findings or not, is not sufficient
for this Court to interfere. After all this is a review and not an appeal and the Court

on review is not concerned with factual or legal findings unless the outcome

72003 (1) SA 11 (SCA).

8 See: Transnet Ltd v Gouws and Others. Unreported decision. Case no: JR206/09. Delivered on 25
April 2012 at paras 11 to 20.

8 See: Transnet (ibid) at paras 19 to 21.




reached by the arbitrator was not one that could reasonably be reached on the
evidence and other material properly before the arbitrator. There is a material
connection between the evidence and the result, and the result is reasonably
supported by some evidence. As such the award is reasonable and the

application for review falls to be dismissed.
Costs

[21] The most appropriate order as to costs is that both parties r,o-“"""?';_; ponsible

V'

for their own costs. G -

[22] In the premise the following order is made:

Order

1. The application is dismissed.

2. Each party will pay their own costs.

C. May

Acting Judge of the Labour Court of South Africa
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