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In the matterbetween

NKWANASANNY Applicant
and

BRENDA VAN DER WESTHUIZEN N.O. First Respondent
BARGAININGCOUNCILFORTHE

MEAT TRADE Second Respondent

WATLOO MEAT & CHICKEN Third Respondent

JUDGMENT

REVELAS, J:

[1] Thisis an applicationfor review broughtin terms of section 145
of the Labour Relations Act 66 of 1995 as amended ("the Act") wherein
the applicantseeks to review an award made by the third respondent.
In terms thereof it was found that his dismissal was procedurally and
substantively fair.

[2] Brieflythe facts are thatthe applicantwas charged with
insubordination or refusal to carry out a reasonable instruction, namely
to puta plank undera certainmachine used in the butchery department
where the applicanthad been employedas a blockman. The second
charge was intimidationin that he allegedly threatened a certain Mr
Mashoga, by stating thathe would get his brotherto kill the said Mr
Mashoga, who allegedly wished to expose his theft of meat.

[31 The evidence of several witnesses were led at the disciplinary
enquiry and at the arbitration hearing after the applicanthad referred a
dispute aboutan unfair dismissal to the Bargaining Council for the Meat
Trade in Gauteng.

[4] Ina verywell reasoned award, the arbitratorset out why certain



credibility findings were made in favour of the witnhesses for the third
respondent. The applicant's version at the disciplinary enquiry and at
the arbitration hearing was one of denial.

[5]1 On grounds of review, it was argued on behalf of the applicant
thata certain Maria who was a tea lady, was the only witness that
overheard Mr Mashoga being threatened. It was arguedthatin the
work area where the applicanthad been working at the time, there were
otheremployees and they must have heard what was said but there
were no such witnesses.

[6] | havelistenedvery carefully to the submissions made on behalf
of the applicantby Mr Khoza for the union, and | have cometo the
conclusion thatthere are no grounds for me to interfere in the credibility
findings made by the arbitrator. It mustbe rememberedthatthis was
afterall a review applicationand notan appeal. However, the arbitrator
failed to appreciate the enquiry she was supposed to conductin respect
of the procedural fairness. It was common cause in the proceedings
thatthe applicantreceived notification to attend a disciplinary hearing
but that notification did not set outthe charges. There were witnesses
who stated thatthe applicantwas told what the enquiry would be about,
butthereis also one witness who stated thatthis did not happen.
Therefore, thereis a dispute of factand in those circumstances the
arbitratorshould have found thatthe procedure was flawed. Instead,
the arbitratorfound that the applicanthad willingly participatedin the
hearing and thatduring the hearing it became clear to him whatthe
charges were. In my view, there should have been some form of
compensation for that procedural unfairness, but not a significantsum,
as the flaw was of a less serious nature.

[7]1 Inthecircumstancesthe arbitrator'sawardis set aside and
substituted with the following:

1. The dismissal of the applicantwas procedurally unfair.

2. The third respondentis to pay the applicantcompensation equal
to two months' remuneration.

3. Thereis no orderas to costs.
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