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REVELAS, | :

[1] Thisis an applicationfor the review of an award made by the
second respondent, Mr Ravuku, (“the arbitrator’)wherein he ordered
the parties to conclude an agency shop agreementand went furtherto
directthatthe agreementshould be concluded within 14 days and that
deductions from salaries mustbe made no laterthan 1 April 2002.

[2] Inthejoinderapplication broughtby the first applicantto join the
second applicant, | have already ruled this morning, thatthe second
respondentshould be removed as a party. The significance of its
presence in the hearing will be discussed laterin this judgment.

[3] The facts which gaverise to the dispute whichended in



arbitrationand the review application currently are before me. On 15
February 2000 the firstapplicant (SANTA) and the third respondent
(NEHAWU) enteredinto a memorandumof agreementwhich provided
thatthe parties would negotiatean agency shop agreement. No date
was set for the agreementto be concluded, butthe agreementprovided
for a suspensive clause. The agreementitself would terminateon 1
April 2000.

[4] By 1 April2000 no agency shop agreementhad been concluded
and a second memorandumof agreementwas enteredintoon 19
January 2001. This latteragreementwas to terminateon 31 March
2001 and it provided inter alia that "all other items and conditions of
employment(my emphasis) not altered by this agreementshall remain
thesame". Clearly the “conditions”referredto, do notreferto the
conclusion of an agency shop agreement, “conditions”, as it means
“conditions” as in “terms of conditions of employment”.

[5] Itwasarguedon behalfof NEHAWU that, whatwas meantby
the parties, was thatthe agreement(the agency shop agreement) was
to be read into the new items.

[6] Itwas probablydue to an error, if nota typing error, thatit reads
as it does and should be read as terms and conditions of employment.
The agreementof 15 February 2000 has accordingly lapsed by
operation of the suspensuve clause it contains. No obligations could
arise therefrom, which would bind the firstapplicantor the second
applicant(ELTA). The arbitratortherefore had misdirected himselfto
find thatthe parties were still bound by an agreementthathad lapsed.
[71 Evenifl amwrongin this regard, the arbitratorexceeded his
powers by going further, withoutbeing requested to, or any evidence
having been furnished thereon, or even hearing argument, by imposing
on the parties dates by when they should conclude the agreementand
when deductions should be made.

[8] Boththefirstand second applicantsarguedthatevenifan
obligation arose fromthe agreement, SANTA (the firstapplicant) was
not a single workplace for the purposes of section 25 of the Labour
Relations Act 66 of 1995 (“the LRA”) and the agency shop agreement
could accordingly not be concluded.

[9] Section25(2) provides that:

"For the purposes of this section 'a representative trade union'
means a registered trade union or two or more registered trade
unions acting jointly whose members are the majority of the

employees employed by an employer in _a workplace (my

underlining).”
Section 230 defines the workplace as the “place or places where the

employees of the employerwork”.
[10] Cogentevidencein the formof an affidavit(since no oral



evidence was led) was presented to the arbitrator, that ELTA was a
separatelegal entity and did not form partof SANTA and accordingly
would not be bound by such an agreementwhich would be concluded.
It is apparentfrom the award that the arbitratordid not actually consider
theargumentsatall. As far as the arbitratorwas concerned, there were
motivations for both positions and he makes no referenceto any
documentationthatwas placed before him.

[11] There was thus no rational basis on which the arbitratorcould
have come to the conclusionthat SANTA was a single employerwith a
single workplace because evidence to the contrary was led before him.
The conclusions which the arbitratorcameto, in finding that the parties
fell withinthe ambit of section 25, is notin accordance with his own
reasoning. It appears thathe simply considered the question whether
the union complied with section 25, namely whetherit was sufficiently
representative. He did not give any thoughtto the question of whether
they were single employers.

[12] Itis apparentto me thatthe arbitratordid notapply his mind
seriously to the issues at hand nor did he reason his way to his
conclusion. This awardfalls to be set aside.

[13] Inso faras the questionof costsis concerned, | do notbelieve
that NEHAWU should pay the costs of the first applicantin this matter.
Butin so far as the application for joinderis concerned, it was pointed
out to me that the union never before, conceded thatthe award would
have no effecton the second applicant. In fact, it was previously
argued thatthe second applicantshould rather seek a declarator, once
NEHAWU seeks to enforce the award on the second applicant.
Therefore, in those circumstances it was incumbentupon the second
applicantto cometo courtand such a concession does not assist with
the making of the costs order. Therefore, the second part of the order
is thatthe union should pay the second applicant's costs.
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