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IN THE HIGH COURT OF SOUTH AFRICA 

(GAUTENG DIVISION, JOHANNESBURG) 

      Case Number: 53745/2021 

 

METBOARD PROPERTIES LIMITED                                      PLAINTIFF                

AND 

MVAMBO INTELLIGENT TRANSPORT SOLUTIONS                1ST DEFENDANT 

(PTY) LIMITED  

ALBERT SEPATAKE MOKOENA                                               2ND DEFENDANT 
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___________________________________________________________________ 

This  Judgment  was handed down elect ronica l ly  and by c i rcu lat ion to 

the par t ies ’ legal  representat ive by way of  emai l  and shal l  be 

uploaded on CaseLines.  The date of  the hand down is  deemed to be 

on the 10  FEBRUARY 2026.  

MAKUME J: 
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1.        Th is is  an appl icat ion in terms of  Rule 46A of  the Uni form 

Rules of  Court .   The Appl icant  seeks an order  to declare two 

immovable proper t ies of  the Respondent  specia l ly  executable  

and that  the proper t ies be so ld on auct ion to recover  a  

judgment  debt  of  about  R676 000.  

2.  The judgment   ar ises out  o f  a breach of  the lease agreement  

by the Respondents which led to  act ion being inst i tuted 

against  the respondent ,  defaul t  judgment  was granted.  

3 .  I t  is  common cause that  the Sher i ff  a t tached movables 

belonging to the respondent  to the va lue of  R205 000.   The 

at tached goods have not  been removed for  sa le,  instead,  the 

appl icant  issued th is  appl icat ion which is  be ing opposed.  

4.  The respondent  opposes the appl icat ion on the fo l lowing 

grounds:  

4 .1 F i rst ly,  that  the appl icant  has not  compl ied wi th the 

requirements of  Rule 46A(3)(b) ,  in  that  there has been 

no serv ice of  the not ice on Standard Bank and other  

in terested par t ies.  

4 .2 That  the appl icant  must  f i rs t  exhaust  the process of  

se l l ing the i r  a t tached movables pr ior  to leveraging the 

immovable proper ty.  

5 .  I  deal  f i rs t  wi th  the per t inent  background facts,  which are 

largely common cause.   Dur ing or  about  the year  2019,  the 

f i rs t  respondent  du ly  represented by the second respondent  

concluded lease agreements wi th the appl icant  in respect  of  

proper ty s i tuated at  Aeroton in  Johannesburg.   The second 

Respondent  bound h imsel f  in  wr i t ing as surety and co-

pr inc ipa l  debtor  in  so l idum  and in favour  of  the appl icant  for  

the due and punctual  payment  of  renta l  and a l l  addi t ional  



amounts owing,  or  which may become due and owing to the 

appl icant  by the f i rs t  respondent .  

6 .  The f i rs t  Respondent  exper ienced f inancia l  problems and 

became unable to  make payment  of  the month ly renta l  due in  

terms of  the lease agreement .   On 9 November 2021,  the 

appl icant  issued summons against  both respondents c la iming 

payment  of  the sum of  R677 425.62 (Cla im A)  and 

R114 120.72 (Cla im B).  

7 .  Dur ing March 2022 defaul t  judgment  was granted in favour  of  

the appl icant  against  the f i rs t  and second respondents in the 

tota l  amount  of  R791 546.34.  

8 .  I t  would seem f rom the papers that  the respondents s tar ted 

making payments in  l iqu idat ion of  the amount  and as at  Ju ly  

2023,  the respondent  had reduced the capi ta l  by an amount  

of  R165 000.  

9.  On 4 May 2023,  the Sher i ff  at tached movables to  the va lue of  

R205 000,  but  d id  not  remove same on inst ruct ions of  the 

Appl icant ’s  at torneys.   At  that  t ime,  the capi ta l  owing was the 

sum of  R626 546.34 to which interest  and legal  costs s t i l l  had 

to be added.  

10.  On 3 June 2024,  af ter  the par t ies had fa i led to reach an 

agreement  about  fur ther  insta lments payment ,  the Appl icant  

issued th is  appl icat ion in terms of  Rule 46A,  seeking an order  

as fo l lows:  

10.1 The immovable proper ty descr ibed as 1[…] P[…] Road,  

S[…] 8[…],  Por t ion 96,  9[…] N[…],  Soweto,  

Johannesburg,  1071 square metres in extend held by 

deed of  t ransfer  T[…].  

10.2 1[…] P[…] Road,  S[…] 8[…],  Por t ion 91,  872 square 



metres in extend 9[…] N[…],  Soweto,  Johannesburg he ld  

by deed of  t ransfer  T[…],  he dec lared specia l ly  

executable.  

11.  In  support  of  the appl icat ion,  the appl icant  says the fo l lowing 

at  paragraphs 21 and 22 of  h is  founding aff idav i t :  

“ I  submit  that  should the respondents ’ assets as 

ident i f ied by the Sher i ff  be so ld on auct ion,  that  I  

would obta in a f ract ion of  the amount  of  assets 

va lued by the Sher i ff .   I  submit  fur ther  that  I  

would not  be able to  recoup the ent i re  amount 

c la imed as per  the order,  which to-date is  at  

min imum a tota l  o f  R626 546.34.   This amount  

exc ludes interest  and the legal  costs . ”  

COMMON CAUSE FACTS 

12.  I t  is  common cause that  the second respondent  is  the owner  

of  the immovable proper t ies,  which are the subject  of  th is  

appl icat ion.  

13.  On 4 March 2023,  the wr i t  o f  execut ion was served on both 

the respondents by the Sher i ff ,  who p laced under at tachment  

movables va lued at  R205 000.   No other  movable assets were 

pointed out  to  the Sher i f f ,  which could have made up the 

d i f ference between the capi ta l  amount  and the at tached 

movable.  

 

THE ISSUES 

14.  What  is  in  issue in  th is  mat ter  is  the fo l lowing:  

14.1 Whether  the respondent  ind icated movables of  suff ic ient  



value to the Sher i ff ,  to enable the Sher i f f  to  real ise  

suff ic ient  amount  of  money to  set t le the admit ted debt .  

14.2 Whether  the nonjo inder  of  Standard Bank as a preferent  

credi tor  suff ices to deny the Appl icant  the order  

dec lar ing the immovable proper ty specia l ly  executable.  

14.3 Both proper t ies c lass i f ied as res ident ia l  as required by 

Rule46A. 

15.    The star t ing point  in  answer ing the f i rs t  issue is  the 

in terpretat ion of  Rule45(3)  read wi th  Rule46(1)(a)( i )  which 

read as fo l lows:  

“Whenever by any process of  the Court ,  the 

Sher i ff  is  commanded to levy and ra ise any sum 

of  money upon the goods of  any person,  he shal l  

for thwi th h imsel f ,  or  by h is  ass istant  proceed to 

the dwel l ing house,  or  p lace of  employment ,  or  

bus iness of  such person (unless the judgment  

credi tor  shal l  g ive d i f ferent  inst ruct ions 

regard ing the s i tuat ion of  the assets to  be 

at tached) and there;  

(a)  demand sat is fact ion of  the wr i t  and 

fa i l ing sat is fact ion;  

(b)  demand that  so much movable and 

d isposable proper ty be pointed out  as 

he may deem suff ic ient  to  sat is fy  the 

wr i t  and fa i l ing such point ing out ;  

(c)  search for  such proper ty. ”  

16.  Rule46(1) (a)( i )  reads as fo l lows:  



“Subject  to the prov is ions of  Rule 46A,  no wr i t  of  

execut ion against  the immovable of  any judgment  

debtor  shal l  be issued unless – 

( i )  a  return has been made of  any process 

issued against  the movable proper ty of  

the judgment  debtor,  f rom which i t  

appears that  the sa id person has 

insuff ic ient  movable proper ty to sat is fy  

the wr i t .  

17.  On 4 May 2023,  the Sher i ff  presented h imsel f  at  the 

res ident ia l  home/business premises of  the f i rs t  and second 

respondents and demanded payment  of  the amount  ind icated 

on the wr i t ,  to  which the second respondent  must  have to ld  

the Sher i f f  that  the respondent  has no such amount  of  money.   

The second respondent  must  have then pointed out  to  the 

Sher i ff  the movables that  are ind icated on the Sher i ff ’s  

inventory,  which come to an est imated va lue of  R205 000.  

18.  In h is  answer ing aff idav i t ,  the second Respondent  conf i rms 

that  the Sher i ff ,  Mr Meso required h im to point  out  to  h im the 

proper ty of  the f i rs t  respondent  that  were on the premises.   

He conf i rmed that  he pointed out  to the Sher i ff  the i tems that  

are l is ted in  the inventory.   He then says that  other  movable 

assets  of  the f i rs t  respondent  are not  kept  at  the proper ty,  but  

were kept  at  respect ive locat ions or  s i tes where the f i rs t  

respondent  render serv ices to  i ts  customers or  c l ients.  

19.  What  the second Respondent  fa i ls  to te l l  th is  Court  is  that  he 

d id not  te l l  Mr Meso,  the Sher i f f  that  there were other  

movables of  the f i rs t  Respondent  and as to  where those 

movables are and what  the nature of  those movables are.   I t  

must  be remembered that  the f i rs t  respondent  conducts  

bus iness at  the proper t ies that  the appl icant  seeks to  at tach 



and that  is  why the Sher i ff  was sent  or  d i rected to that  p lace 

not  to  s i tes of  the customers of  the Respondent .  

20.  I t  is  fur ther  st range that  the respondent  does not  say that  he 

is  making those movables avai lable for  at tachment  and that  

they be so ld.   Respondent  is  s t i l l  f ree,  even af ter  the grant ing 

of  th is  order  to  sel l  the movables and pay the judgment  debt  

and costs .   This appl icat ion is  not  about  the sa le of  the 

movables.   I t  is  an order  to say that  i f  the debtor  does not  

make means to pay,  then the immovable proper ty wi l l  be so ld.  

21.  The Respondents have refer red th is  Court  to  the mat ter  of  

NSB v AFB ,  case number  260/2019 (EC) Div is ion of  the High 

Court  held at  Makhado,  a judgment  del ivered on 25 October  

2022.   The facts  in  that  mat ter  are d is t inguishable,  in  that  the 

Court  found that  the nul l  bona return on which the appl icant  

re l ied was defect ive and could not  susta in an argument  that  

there were no movables pointed out .  

22.  The next  judgment  that  the respondent  refer red th is  Court  to  

is  the SCA decis ion in Bongi le  Samuel  Nkola v  Argent  Steel  

Group (Pty)  L imi ted ,  case number 406/2017,  a judgment  

del ivered on 26 March 2018.   That  mat ter  does not  support  

the content ion ra ised by the respondent  that  the Sher i ff  d id 

not  ask to  be shown other  assets .   At  paragraph 8 of  that  

judgment ,  the Court  makes the fo l lowing remarks:  

“There is  no ev idence on record that  any 

movables assets,  corporeal  or  incorporeal  were 

pointed by Mr Nkola to  the Sher i f f .   Yet  in  h is  

answer ing aff idavi t  in  the appl icat ion,  he c la ims 

to have more than suff ic ient  movable assets of  

s ign i f icant  va lue,  far  in excess of  the judgment  

debt ,  against  which the appl icant  can execute,  

should i t  choose to do so,  wi thout  hav ing to 



execute against  my immovable proper ty. ”  

23.  The SCA in re ject ing that  not ion sa id the fo l lowing at  

paragraph 10 and 11 of  the judgment :  

“ [10]  The quest ion that  spr ings to  mind 

immediate ly  is  why Mr Nkola possessed of  

such weal th,  d id  not  d ispose of  h is 

incorporeal  proper ty and pay the admit ted 

debt  to Argent .   His  stance is  that  Argent  

must  seek out  the movables and sel l  them 

before at tempt ing to execute again h is  

immovable proper t ies.   He would p lace the 

duty on the judgment  credi tor,  instead of  

resolv ing h is f inanc ia l  problems h imsel f .  

[11]  I  cons ider  that  the common law and the 

ru les p lace no obl igat ion on a credi tor  to 

execute against  movable assets where a 

judgment  debtor  has fa i led to point  out  

th is  out  and make them avai lab le. ”  

24.  In Si lva v  Transcape Transport  Consul tants & Another  1999 

(4)  SA,  Wunsch J  held that  Rule 45 d id not  remove the 

Court ’s  d iscret ion.   In that  mat ter,  the debtor  had not  po inted 

out  movable proper ty to the Sher i ff  that  were avai lab le to 

sat is fy  the judgment  debt .   I t  is  exact ly  what  happened in th is  

mat ter.  

25.  F isher  J in Absa Bank v Njo lomba  2018 (5)  SA 508 at  page 

560,  paragraph 41,  deal t  wi th the event  where the at tached 

goods were insuff ic ient  to  sat is fy  the debt  and sa id the 

fo l lowing:  

“Conversely,  i t  would seem to be an exerc ise in 



fut i l i ty  for  a credi tor  to se l l  by auct ion household 

goods that  have l i t t le  va lue.”  

26.  The second issue ra ised by the Respondent  is  that ,  because 

Standard Bank holds a bond over  one of  the proper t ies,  i t  

should have been jo ined as a par ty to  the appl icat ion,  

because Standard Bank has an interest  in the outcome of  the 

appl icat ion.  

27.  In  paragraph 51 of  the answer ing aff idavi t ,  which was in 

response to paragraph 37 of  the founding aff idav i t ,  the 

respondent  says the fo l lowing:  

“ I  wish to  add that  I  acqui red these proper t ies by 

obta in ing f inance f rom the bank.   I  s t i l l  have a 

mor tgage bond on the proper ty  at  

1 […] P[…] Road,  S[…] 8[…],  Por t ion 97 s i tuated 

95 N[…],  Soweto,  Johannesburg.   The mortgage 

bond current ly  s i ts  around just  above R400 000 

and i t  is  he ld wi th Standard Bank of  South 

Af r ica. ”  

28.  The Respondent  says noth ing in  the answer ing aff idav i t  that  

the appl icant  should have jo ined Standard Bank in  the 

proceedings.   This  is  s tated for  the f i rs t  t ime in  the 

respondents ’ heads of  argument .   The Respondents re ly  

main ly on the prov is ions of  Rule 46A(3)(b)  read wi th the 

prov is ions of  Rule 46(5) (a)  of  the Uni form Rules of  Court .  

29.  Rule46A(3)(b)  requi res that  an appl icat ion to dec lare  

immovable proper ty  executable shal l  be on not ice to  the 

judgment  debtor  and to  any other  par ty who may be affected 

by the sa le in execut ion,  inc lud ing ent i t ies  refer red to in  

Rule 46(5)(a)  which are the fo l lowing,  preferent  credi tors,  the 

local  author i ty  and the body corporate.  



30.  The not ice of  mot ion was served on Standard Bank on 

12 Apr i l  2024 and on 16 Apr i l  2024,  a not ice of  opposi t ion to 

that  mediat ion,  not ice was served on Standard Bank.   The 

not ice of  opposi t ion was served by the respondent  on the Ci ty  

of  Johannesburg and the appl icant .  

31.  The quest ion to be answered is  whether  the words on not ice  

should be understood to mean jo inder.   Standard Bank’s  

in terest  in  th is  mat ter  is  to recover  money i t  has loaned to the 

respondent  and i f  the proper ty is  eventual ly  so ld,  Standard 

Bank who have regis tered a bond over  the proper ty wi l l  en joy 

the status of  a preferent  credi tor  wi thout  hav ing to  be jo ined.   

In  th is  instance,  Standard Bank has been not i f ied of  th is  

process and wi l l  cer ta in ly  f i le  the ir  c la im wi th  the Sher i ff  pr ior  

to  the date of  sa le in  accordance wi th Rule 45(11)(a) ( i )  and 

( i i )  of  the Rules of  Cour t .  

32.  I t  is  in my v iew a fa l lacy to suggest  that  the prayers on not ice 

in  Rule 46A(3)(b)  requi res that  Standard Bank should have 

been jo ined or  c i ted as a par ty in  the appl icat ion.   I t  is  

suff ic ient  and incompl iance wi th  the ru le i f  not i f ied and i t  is  

up to them to decide i f  they want  to  in tervene,  then they wi l l  

br ing such an appl icat ion.  

33.  Standard Bank has sa id noth ing,  even though they have 

not ice of  the appl icat ion,  which means,  they are convinced 

that  the ir  r ights are not  threatened,  they wi l l  par t ic ipate in the 

proceeds of  a  sa le at  an appropr iate t ime.  

34.  In  support  of  the ir  content ion on nonjo inder,  the respondents 

referred th is  Court  to  the SCA decis ion in  Cuducap (Pty)  

L imi ted v Phi l ippus Johannes de Bruyn ,  case number 69/2023 

del ivered on 13 March 2024.   The facts  and issues in  that  

mat ter  are far  apar t  f rom the facts in th is  mat ter.   In Cuducap,  

the SCA found that  Standard Bank should have been jo ined,  



because the High Court  had made a ru l ing cancel l ing the 

bond that  had been regis tered over  a proper ty  wi thout  

Standard Bank hav ing been c i ted as a par ty.  

35.  In paragraph 9 the SCA said the fo l lowing:  

        “ I t  was not  competent  for  the fu l l  cour t  to  make that  order.   I t  

granted re l ief  that  was not  sought  by Mr de Bruyn.   

Fur thermore,  the fu l l  cour t  made f ind ings adverse to Standard 

Bank’s  in terests wi thout  i t  be ing a par ty to  the proceedings 

before the fu l l  cour t  and the High Court .   The law on jo inder  

is  wel l  set t led.   A cour t  would not  deal  wi th mat ters  where a  

th i rd-par ty  who may have a d i rect  and substant ia l  in terest  in  

the l i t igat ion was not  jo ined in the su i t  or  where adequate 

s teps could not  be taken to ensure that  i ts  judgment  wi l l  not  

pre jud ic ia l ly  a ffect  the par ty ’s  in terests,  nor  would i t  make 

f ind ings adverse to any person’s in terest  wi thout  that  person 

f i rs t  be ing a par ty to  the proceedings before i t . ”  

37.  Last ly,  the second respondent  contends that  both proper t ies  

const i tute pr imary res idents for  h im and h is  fami ly.   He omits  

to  say at  paragraph 73 of  h is  heads that  in  fact ,  both 

proper t ies a lso double-up as bus iness premises of  the f i rs t  

respondent .  

38.  The Respondent  ra ises th is  defence premature ly.   The 

defence of  pr imary res idents can only  be meaningfu l ly  deal t  

wi th when an ev ic t ion appl icat ion is  before cour t .   I  agree 

wi th the appl icant ’s  submiss ion that  whether  or  not  the 

proper t ies are ut i l ised as pr imary res idence by the second 

Respondent  and h is fami ly  cannot  be a defence to an 

appl icat ion to dec lare the proper t ies executable.   The 

Appl icant  has compi led wi th  the requi rements of  Rule 46A.  

39.  I  am sat is f ied the Appl icant  have compl ied wi th the 



requirements of  Rule 46A(2)(a)( i )  and 46A(2)(b) .   A Court  wi l l  

not  order  executabi l i ty  wi thout  hav ing considered a l l  the 

re levant  factors.   In th is  regard,  the offers made by the 

respondent  to  l iqu idate the judgment  debt  were re jected has 

been insuff ic ient .   The second Respondent  boast  of  

possess ing other  assets  and that  bus iness is  s t i l l  go ing on 

and yet ,  he does not  inform the Court  about  h is  income and 

expendi ture to enable the appl icant  to assess h is  

affordabi l i ty.  

40.  The ideal  ob ject ive,  accord ing to Chapter  10.17 env isaged 

under Rule 46A is  to establ ish a payment  p lan for  arrears and 

so as to nul l i fy  a payment  of  the accelerated balance.   In h is  

appl icat ion,  the appl icant  drew the respondent ’s  at tent ion to 

sect ion 26(1)  of  the Const i tut ion of  the Republ ic  o f  South 

Af r ica.   Despi te  that ,  the respondent  fa i led to p lace 

in format ion before th is  Court  regard ing re levant  

c i rcumstances wi th in the meaning of  sect ion 26(3)  of  the 

Const i tut ion.  

41.  The immovable proper ty  which are sought  to be dec lared 

executable were not  acqui red by means of  a state subsidy,  

ne i ther  was the debt  sought  to  be incurred in  order  to  acqui re 

the two proper t ies.   The debt  emanates as a resul t  of  the 

respondents hav ing breached the terms of  a lease agreement .  

42.  The second Respondent  operates a bus iness and uses both 

proper t ies as h is  bus iness premises.   He,  the second 

respondent  does not  say that  he cannot  afford a l ternat ive 

housing,  even though he is  s t i l l  running the bus iness and as I  

have indicated ear l ier  on,  he is  s t i l l  f ree to  se l l  h is  motor  

vehic les and pay the debt  long before the sa le in execut ion 

takes p lace.   I  am sat is f ied that  the Respondents ’ opposi t ion 

to th is  appl icat ion is  f lawed and meant  to delay payment .   In 

the resul t ,  I  am sat is f ied that  the appl icat ion should be 



granted and I  make the fo l lowing order ;  

1 .  The immovable proper ty  descr ibed as:  

         1[…] P[…] Road,  S[…] 895,  Por t ion 96,  9[…] N[….] ,  

Soweto,  Johannesburg,  1071 square metres in  extend 

held by deed of  t ransfer  T[…] ( “1[…] P[…] Road”) .  

         1[…] P[…] Road,  S[…] 895,  Por t ion 91,  872 square 

metres in extend 9[…] N[…],  Soweto,  Johannesburg he ld  

by deed of  t ransfer  T[…] ( “1[…] P[…] Road”) .  

Are dec lared specia l ly  executable.  

         2.  The Regis t rar  of  the Honourable Court  is  author ised and 

d i rected to issue a Warrant  of  Execut ion in respect  o f  

immovable proper t ies.  

         3.  The immovable proper ty at  1[…] P[…] Road is  to be so ld  

wi thout  reserve a l ternat ively  to be so ld subject  to the reserve 

pr ice of  R 990 000.00.  

         4.  The immovable proper ty at  1[…] P[…] Road is  to be so ld  

subject  to  a reserve pr ice of  R 850 000.00.  

          5.  A copy of  th is  order  is  to be served on the Respondents as 

soon as pract icable af ter  the grant ing of  th is  order.  

          6.  The second Respondent  is  order  to pay the costs of  th is  

appl icat ion on the at torney and c l ient  scale.  

 

 

__________________________ 

MAKUME J 
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