


 
 

 
 

app l ica t ion  to  resc ind  the  w ind ing -up  o rde r.  I  re fused  the  

in te r im  in te rd ic t  because  the  app l ican t  had  no t  

dem ons t ra ted  a  pr im a  fac ie  r igh t  to  resc ind  the  w ind ing -up  

o rde r.  In  the  app l ica t ion  fo r  leave  to  appea l ,  none  o f  the  

va r ious  f ind ings  o f  fac t  o r  o f  law  on  wh ich  I  reached  tha t  

conc lus ion  were  cha l lenged .  There  were  rea l l y  on ly  two  

po in ts  o f  any  subs tance .  

 The  f i r s t  was  tha t ,  even  though  I  found  tha t  the re  was  

no  pr im a  fac ie  r igh t  to  res t ra in  the  im p lem en ta t ion  o f  the  

w ind ing  up  o rde r,  I  had  no t  cons ide red  the  o the r  th ree  legs  

o f  the  in te r im  in te rd ic t  tes t :  where  the  ba lance  o f  

conven ience  l ies ,  whe the r  ha rm  has  been  ac tua l ly  

sus ta ined ,  o r  i s  reasonab ly  app rehended ,  and  whe the r  the  

app l ican t  has  ano the r  e f fec t ive  rem edy.  The  sugges t ion  

seem s to  have  been  tha t  I  was  m is taken  in  cons ide r ing  on ly  

whe the r  the  app l ican t  had  dem ons t ra ted  a  pr im a  fac ie  r igh t  

to  the  rec iss ion  re l ie f .    

 Tha t  po in t  i s  t ransparen t ly  w i thou t  m er i t .  I f  an  

app l ican t  fo r  an  in te r im  in te rd ic t  canno t  show  a  pr im a  fac ie  

r igh t  a t  a l l ,  then  i t  does  no t  m a t te r  where  the  ana lys is  m igh t  

end  up  on  the  o the r  th ree  legs  o f  the  tes t .   In  o the r  words ,  

an  in te r im  in te rd ic t  canno t  be  g ran ted  where  the re  is  no  

r igh t  a t  a l l  –  no t  even  a  pr im a  fac ie  r igh t  –  to  the  f ina l  re l ie f  

sough t .  M y  conc lus ion  tha t  no  r igh t  had  been  shown  

d isposed  o f  the  en t i re  app l ica t ion .   



 
 

 
 

 The re  was ,  second ly,  an  a l lega t ion  o f  b ias .  The  

a l lega t ion  was  d i f f i cu l t  to  unders tand .   In  the  f i r s t  p lace ,  no  

app l ica t ion  fo r  m y  recusa l  and  no  a l lega t ion  o f  b ias  was  

m ade  a t  the  hea r ing  o f  the  m a t te r  a  quo .  Inso fa r  as  I  can  

work  ou t ,  the  subs tance  o f  the  a l lega t ion  in  the  app l ica t ion  

fo r  leave  to  appea l  i s  tha t  I  appeared  to  “ ra ise  po in ts  on  

beha l f  o f  the  responden ts ”  du r ing  a rgum en t  a  quo .  I  am  no t  

su re  wha t  tha t  m eans ,  s ince  the  po in ts  I  was  a l leged  to  

have  ra ised  were  a l l  m a t te rs  dea l t  w i th  by  the  responden ts  

them se lves  in  the i r  papers .  Those  po in ts  were  no t  “ ra ised ”  

on  the  responden ts ’ beha l f .  They  were  m en t ioned  to  

fac i l i ta te  a  tho rough  hear ing  o f  the  issues  ou t l ined  on  the  

papers .  The re  was  no th ing  to  sugges t  tha t  I  had  p re judged  

the  resu l t ,  o r  tha t  a  reasonab le  pe rson  obse rv ing  the  

p roceed ings  wou ld  have  though t  tha t  I  p re judged  the  resu l t .  

M oreove r,  M s  M aku la ,  who  m o t iva ted  the  app l ica t ion  fo r  

leave  to  appea l ,  chose  no t  to  advance  the  a l lega t ion  o f  b ias  

in  the  no t ice  o f  app l ica t ion  fo r  leave  to  appea l .  Fo r  those  

reasons ,  the  a l lega t ion  o f  b ias  is  w i thou t  m er i t .  

 The re  is ,  as  fa r  as  I  can  see ,  no th ing  e lse  in  the  

app l ica t ion  fo r  leave  to  appea l ,  o the r  than  a  reasse r t ion  o f  

the  a rgum en ts  advanced  on  beha l f  o f  the  app l ican t  a  quo .  I  

have  dea l t  w i th  those  a rgum en ts  in  m y  judgm en t  a  quo ,  to  

wh ich  I  have  no th ing  to  add .  There  is ,  in  m y  v iew,  no  

p rospec t  o f  a  cou r t  o f  appea l  reve rs ing  o r  m a te r ia l l y  a l te r ing  



 
 

 
 

the  o rde r  I  m ade .  The  app l ica t ion  fo r  leave  to  appea l  w i l l  be  

d ism issed .  

 I  now  tu rn  to  a  ra the r  un fo r tuna te  m a t te r  tha t  a rose  

when  the  app l ica t ion  fo r  leave  to  appea l  was  ca l led  today.  

The  app l ican t  was  rep resen ted  in  the  cou r t  a  quo  by  a  

M s  S im e lane ,  who  is  a  Trus t  Accoun t  Advoca te  b r ie fed  

d i rec t ly  by  the  app l ican t .  The  app l ica t ion  fo r  leave  to  appea l  

was  s igned  by  M s  S im e lane ,  as  was  the  no t ice  se t t ing  down  

the  app l ica t ion  fo r  leave  to  appea l .    

 As  a  Trus t  Accoun t  Advoca te ,  M s  S im e lane  was  

pe r fec t ly  en t i t led  to  d ischa rge  the  func t ions  o f  bo th  an  

a t to rney  and  an  advoca te  on  the  app l ican t ’s  beha l f .  She  

was  a lso  en t i t led  to  s ign  the  no t ice  o f  se t  down  and  the  

app l ica t ion  fo r  leave  to  appea l ,  and  to  do  a l l  o the r  th ings  

tha t  an  a t to rney  wou ld  o rd ina r i l y  do  to  p rosecu te  the  

app l ica t ion .    

 Bu t  those  en t i t lem en ts  b r ing  ob l iga t ions  w i th  them .  

W here  ac t ing  fo r  a  lay  c l ien t ,  a  Trus t  Accoun t  Advoca te ’s  

p r inc ipa l  ob l iga t ion  is  to  dea l  pe rsona l ly  w i th  the i r  c l ien t ’s  

case .  In  o the r  words ,  a  Trus t  Accoun t  Advoca te  m ay  no t  

pass  the  ob l iga t ion  to  appear  be fo re  a  cou r t  on  the i r  c l ien t ’s  

beha l f  to  ano the r  p rac t i t ione r  w i thou t  the  c l ien t ’s  consen t .   

 W hen  the  m a t te r  was  ca l led  th is  m orn ing ,  I  expec ted  

to  see  M s  S im e lane  ready  to  a rgue  the  app l ica t ion .  Bu t  M s  

S im e lane  d id  no t  appear.  Ins tead ,  a  M s  M aku la  p laced  



 
 

 
 

he rse l f  on  reco rd .   M s  M aku la  is  a  re fe r ra l  advoca te .   I t  was  

no t  in i t ia l l y  c lea r  whe the r  M s .  M aku la  was  b r ie fed  by  an  

a t to rney  o r  by  M s  S im e lane  he rse l f .   Ce r ta in ly,  no  a t to rneys  

have  com e on  reco rd  fo r  the  app l ican t ,  e i the r  in  the  m a in  

app l ica t ion ,  o r  in  the  app l ica t ion  fo r  leave  to  appea l .  

 In  response  to  ques t ions  f rom  m e,  M s  M aku la  f i r s t  

sa id  tha t  she  had  been  b r ie fed  by  a  f i rm  o f  a t to rneys .  She  

then  sa id  tha t  she  had  in  fac t  been  b r ie fed  by  M s  S im e lane .   

Bu t  a  Trus t  Accoun t  Advoca te  is  no t  en t i t led  to  b r ie f  ano the r  

advoca te  to  s tand  in  fo r  them  w i thou t  the  exp ress  p r io r  

consen t  o f  the i r  lay  c l ien t .  I  have  seen  no  ev idence  o f  such  

consen t ,  and  M s  M aku la ’s  apparen t  con fus ion  abou t  who  

had  b r ie fed  he r  ra ises  the  ques t ion  o f  whe the r  M s  S im e lane  

m isconduc ted  he rse l f  in  fa i l ing  to  appear  be fo re  m e  today  

and  then  pu rpo r t ing  to  b r ie f  som eone  e lse  to  do  so .   

 I  have  a l ready  rem arked  in  m y  judgm en t  a  quo  tha t  

the  fac ts  and  ev idence  advanced  in  suppor t  o f  the  

app l ica t ion  a  quo  we re  exceed ing ly  th in  and  tha t  the  way  

the  case  was  l i t iga ted  le f t  a  g rea t  dea l  to  be  des i red .  

 M s  S im e lane ’s  fa i lu re  to  appear  be fo re  m e  today  

pr im a  fac ie  com pounds  the  lack  o f  com pe tence  and  

p ro fess iona l ism  w i th  wh ich  th is  m a t te r  has  been  pu rsued .  I t  

a lso  p laced  m e ,  and  the  responden ts ,  in  the  inv id ious  

pos i t ion  o f  hav ing  to  work  ou t  whe the r  the  app l ican t  was  

ac tua l ly  rep resen ted  be fo re  us .   



 
 

 
 

 The re  was  no  ev idence  on  reco rd  tha t  the  app l ican t  

had  b r ie fed  a  f i rm  o f  a t to rneys .  Nor  was  the re  any  ind ica t ion  

be fo re  the  m a t te r  was  ca l led  tha t  M s  S im e lane  wou ld  no t  be  

appear ing  pe rsona l ly.  S ince  no  a t to rneys  who  cou ld  have  

b r ie fed  M s  M aku la  had  ac tua l ly  been  ins t ruc ted  by  the  

app l ican t ,  and  s ince  M s  S im e lane  was  no t  en t i t led  to  b r ie f  a  

re fe r ra l  advoca te  to  s tand  in  fo r  he r  w i thou t  the  app l ican t ’s  

consen t  –  wh ich  was  no t  in  ev idence  –  pu re ly  a t  the  

techn ica l  leve l ,  the  app l ican t  m ay  have  been  un rep resen ted  

today.   

 Fo r  a l l  those  reasons ,  I  th ink  i t  i s  app rop r ia te  to  ask  

M s  S im e lane  exp la in  the  s i tua t ion ,  and ,  in  so  do ing ,  to  show  

cause  why  she  shou ld  no t  in  he r  pe rsona l  capac i ty  pay  the  

cos ts  occas ioned  by  the  app l ica t ion  fo r  leave  to  appea l .   I  

p ropose  to  do  so  by  a f fo rd ing  he r  un t i l  20  Februa ry  2026  to  

p lace  on  a f f idav i t  such  cons ide ra t ions  as  m ay  be  re levan t  to  

m y  dec is ion  as  to  whe the r  to  m u lc t  he r  in  those  cos ts .  

E i the r  o f  the  responden ts  appear ing  be fo re  m e  m ay  respond  

to  tha t  a f f idav i t  by  no  la te r  than  F r iday,  6  M arch  2026 .   

The rea f te r,  I  w i l l  e i the r  g ive  judgm en t  o r  d i rec t ions  fo r  a  

fu r the r  hea r ing .  

 I  m ake  the  fo l low ing  o rde r.  

 1  The  app l ica t ion  fo r  leave  to  appea l  i s  d ism issed .  

 2  The  t rus t  accoun t  advoca te  who  appeared  fo r  the  

app l ican t  in  the  cou r t  a  quo ,  M s .  S im e lane ,  i s  






