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10am  in  u rgen t  cou r t  a re  on ly  jus t i f ied  where  the  u rgency  

a r ises  on  the  day  in  wh ich  the  app l ica t ion  is  hea rd .   A l l  

o the r  m a t te rs  ough t  to  be  se t  down  to  be  hea rd  by  the  

u rgen t  judge  a t  10am .    

 The  n igh t  be fo re ,  on  29  January,  I  had  g iven  

d i rec t ions  tha t  the  m a t te r  be  ca l led  a t  10am  and  I  d i rec ted  

tha t  the  app l ican ts  in fo rm  the  responden ts  tha t  the  m a t te r  

w i l l  be  hea rd  a t  10am  and  no t  a t  noon .   I  am  sa t is f ied  tha t  

the  no t ice  se t t ing  the  app l ica t ion  down  a t  10am  was  

t ransm i t ted  e lec t ron ica l ly  to  the  responden ts  tha t  even ing .   10 

However,  in  the  recons ide ra t ion  app l ica t ion  the  

responden t ’s  a t to rney  ave rs  tha t  he  d id  no t  rece ive  the  

no t ice  o f  se t -down  un t i l  09 :50  on  30  January  –  tha t  i s ,  ten  

m inu tes  be fo re  the  m a t te r  was  ca l led .  

 On  the  papers  be fo re  m e  the re  is  no  reason  to  

doub t  tha t  ve rs ion  and  I  am  acco rd ing ly  cons t ra ined  to  

accep t  tha t  the  responden ts  on ly  rece ived  no t ice  tha t  the  

m a t te r  wou ld  be  hea rd  a t  10am  and  no t  a t  noon ,  ten  m inu tes  

be fo re  the  m a t te r  was  ca l led .  In  those  c i rcum stances  i t  

seem s to  m e  to  be  in  the  in te res ts  o f  jus t ice  to  recons ide r  20 

the  o rde r  tha t  I  g ran ted ,  in  l igh t  o f  the  answer ing  a f f idav i t  

tha t  the  responden ts  have  now  f i led .  

 Acco rd ing ly,  I  w i l l  recons ide r  the  m a t te r  in  te rm s  o f  

Un i fo rm  Ru le  6  (12 )  (c ) .   The  au tho r i t ies  on  m y  func t ion  in  

recons ide r ing  one  o f  m y  own  o rde rs  a re  c lea r.   I  m us t  g ive  
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the  o rde r  I  wou ld  have  g iven  had  I  had  the  bene f i t  o f  

ev idence  and  a rgum en t  f rom  the  responden ts .  

 The re  were  two  com ponen ts  to  m y  o rde r.  The  f i r s t  

was  the  spo l ia t ion  re l ie f ,  wh ich  e f fec t ive ly  res to red  the  

app l ican ts  to  the  p rope r ty.   The  second  was  an  o rde r  

d i rec t ing  the  app l ican ts  to  ensu re  the  reconnec t ion  o f  the  

e lec t r ic i t y  to  the  p rope r ty.  

 The  o rde r  d i rec t ing  the  reconnec t ion  o f  e lec t r ic i t y  

to  the  p roper ty  appears  a t  pa rag raph  4 .3  o f  m y  o rde r.   The  

rem a inder  o f  the  o rde r  dea ls  w i th  an  in te rd ic t  aga ins t  10 

ev ic t ion  and  the  res to ra t ion  o f  the  app l ican ts  to  the  

p rope r ty.    

 I  dea l  w i th  the  e lec t r ic i t y  re l ie f  f i r s t .   A t  pa rag raphs  

43  and  48  o f  the i r  answer ing  a f f idav i t ,  the  responden ts  

m ake  i t  c lea r  tha t  the  e lec t r ic i t y  supp ly  to  the  p roper ty  was ,  

a t  leas t  on  the i r  ve rs ion ,  d isconnec ted  by  Eskom .  Eskom  

had  apparen t ly  con tac ted  the  responden ts  to  in fo rm  them  o f  

a  p rob lem  w i th  the  p rope r ty ’s  accoun t ,  and  had  sen t  i t s  own  

em p loyees  to  the  p rope r ty  to  d isconnec t  the  app l ican ts ’ 

e lec t r ic i t y  supp ly.   20 

 The re  is  no th ing  on  the  papers  be fo re  m e  tha t  

wou ld  lead  m e  to  re jec t  tha t  ve rs ion .   O n  the  o rd ina ry  ru les  

app l icab le  to  dec id ing  app l ica t ions  fo r  f ina l  re l ie f  on  

a f f idav i t ,  I  am  requ i red  to  accep t  an  a l lega t ion  tha t  i s  

reasonab ly  subs tan t ia ted ,  and  tha t  i s  c lea r  and  c red i twor thy  
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on  i t s  face .  

 Fo r  those  reasons  I  do  no t  th ink  m y  o rde r  d i rec t ing  

the  reconnec t ion  o f  the  e lec t r ic i t y  to  the  p roper ty  can  

su rv ive  recons ide ra t ion .  The  ve rs ion  is  tha t  the  responden ts  

d id  no t  d isconnec t  the  e lec t r ic i t y,  Eskom  d id ,  and  the re  is  

no th ing  inhe ren t ly  im probab le  o r  unc red i twor thy  o r  vague  

abou t  tha t  ve rs ion .  

 The  de fence  in  the  spo l ia t ion  app l ica t ion  is  

som ewha t  d i f fe ren t .   The  app l ican ts  say  tha t  they  were  

v io len t ly  ev ic ted .  The  responden ts ’ ve rs ion  on  the  papers  is  10 

tha t  the  f i r s t  app l ican t  was  no t  p resen t  a t  the  t im e  the  

second  and  th i rd  app l ican ts  vaca ted .   I t  i s  in  fac t  a l leged  

tha t  the  f i r s t  app l ican t  i s  no t  res iden t  on  the  p roper ty  a t  a l l .   

I t  i s  a l leged  tha t  the  second  and  th i rd  app l ican ts  vaca ted  

the  p roper ty  o f  the i r  own  vo l i t ion ,  tak ing  the i r  be long ings  

w i th  them .  

 The  h is to ry  o f  th is  m a t te r  i s  a  long  and  w ind ing  

road  o f  l i t iga t ion  in  the  M ag is t ra te ’s  Cour t  and  in  th is  cou r t ,  

in  wh ich  the  app l ican ts  have  fough t  too th  and  na i l  to  hang  

on  to  occupa t ion  o f  the  p roper ty.   M r.  Cass im ,  who  20 

appeared  fo r  the  responden ts ,  sa id  tha t  the  app l ican ts  have  

conduc ted  them se lves  in  bad  fa i th  w i th  the  so le  in ten t  o f  

l i v ing  a t  the  p rope r ty  ren t  f ree  fo r  as  long  as  poss ib le .  

 The re  was  an  app l ica t ion  fo r  back- ren t  in  the  

M ag is t ra tes ’ Cour t ,  wh ich  was  g ran ted  by  de fau l t .   A 
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resc iss ion  app l ica t ion  d i rec ted  a t  tha t  judgm en t  was  

re fused .  An  appea l  aga ins t  the  re fusa l  o f  tha t  resc iss ion  

was  then  launched ,   wh ich ,  as  I  unders tand  i t ,  has  no t  been  

f ina l ly  reso lved .   The re  is  a lso  an  ev ic t ion  app l ica t ion  

pend ing  aga ins t  the  app l ican ts  in  th is  cou r t .  

 Aga ins t  those  backg round  fac ts ,  a l l  o f  wh ich  a re  

com m on cause ,  I  am  asked  to  accep t  tha t  on  the  da te  tha t  

the  app l ican ts  say  the  ev ic t ion  took  p lace ,  the  second  and  

th i rd  app l ican ts  spon taneous ly  dec ided ,  w i thou t  coe rc ion ,  to  

leave  the  p roper ty,  because  they  were  fed -up  w i th  the  10 

s i tua t ion .  

 The  a l lega t ions  in  the  answer ing  a f f idav i t  do  no t  

com e c lose  to  subs tan t ia t ing  such  a  case .  Th is  is  in  the  f i r s t  

p lace  because  the  ve rs ion  the  responden ts  pu t  up  is  fa r -

fe tched  and  un tenab le  in  a l l  the  c i rcum stances .  On  the  

o rd ina ry  p r inc ip les  app l icab le  to  fac t - f ind ing  in  app l ica t ions  

fo r  f ina l  re l ie f ,  the  ve rs ion  fa l l s  to  be  re jec ted .   

 M oreove r,  and  in  any  even t ,  the  app l ican ts ’ 

vaca t ion  o f  the  p roper ty  in  the  c i rcum stances  o f  th is  case  

wou ld  have  am oun ted  to  a  wa ive r  o f  the i r  r igh t  to  ev ic t ion  20 

on ly  a f te r  a  cou r t  o rde r  m ade  a f te r  cons ide r ing  a l l  the  

re levan t  c i rcum stances .  Tha t  r igh t  a r ises  bo th  f rom  sec t ion  

26  (3 )  o f  the  Cons t i tu t ion ,  1996 ,  and  f rom  the  P reven t ion  o f  

I l lega l  Ev ic t ion  f rom  and  Un law fu l  O ccupa t ion  o f  Land  Ac t  

19  o f  1998 .  The  onus  was  acco rd ing ly  on  the  responden ts  to  



  JUDGMENT 
 
 

018528/26_04-02-2026 / SvS 
  

6 

show  tha t  the  vaca t ion  o f  the  p rope r ty  was  f ree ,  vo lun ta ry  

and  in fo rm ed .  

 Tha t  th is  i s  the  tes t  fo r  va l id  wa ive r  o f  r igh ts  has  

been  accep ted  by  ou r  cou r ts  s ince  a t  leas t  the  1920s .   The  

tes t  fo r  wa ive r  was  fo rm u la ted  au tho r i ta t ive ly  in  Laws  v  

Ru the r fo rd  1924  AD  261 ,  and  was  app l ied  in  the  con tex t  o f  

ev ic t ion  in  Occup ie rs  Be rea  v  De  Wet  2017  (5 )  SA 346  (CC) .  

The re ,  a  unan im ous  Cons t i tu t iona l  Cour t  he ld ,  a t  pa rag raph  

32 ,  tha t ,  to  be  lega l ly  e f fec t ive ,  consen t  to  rem ova l  f rom  

one ’s  hom e m us t  be  f ree  and  vo lun ta ry  “w i th  the  fu l l  10 

awareness  o f  the  r igh ts  be ing  wa ived”  in  consequence .    

 Even  i f  the  responden ts ’ ve rs ion  is  taken  a t  face  

va lue ,  th is  has  no t  been  es tab l ished .  The  responden ts  do  

no t  say  in  the i r  papers  tha t ,  fu l l y  aware  o f  the  

consequences  o f  do ing  so ,  the  second  and  th i rd  app l ican ts  

f ree ly  and  vo lun ta r i l y  dec ided  to  vaca te  the i r  hom e,  the i r  

occupa t ion  o f  wh ich  had  been  the  sub jec t  o f  a  p ro t rac ted  

d ispu te  fo r  a t  leas t  seve ra l  m on ths .  Acco rd ing ly,  I  canno t  

f ind  tha t  the  requ i rem en ts  fo r  waver  o r  consen t  have  been  

m e t .  20 

 I  need  no t  d raw  any  conc lus ions  abou t  the  

app l ican ts ’ good  o r  bad  fa i th ,  and  i t  m ay  we l l  be  tha t  the  

app l ican ts  a re  the  d is repu tab le  ind iv idua ls  tha t  M r.  Cass im  

sugges ts .   I t  m ay  we l l  be  tha t  the i r  occupa t ion  is  in  bad  

fa i th ,  and  i t  m ay  we l l  be  tha t  they  have  no  in ten t ion  o f  
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pay ing  wha t  is  owed  f low ing  f rom  tha t  occupa t ion .   

 None  o f  tha t  i s  re levan t .   W ha t  is  re levan t  is  tha t  

the  app l ican ts  a re  en t i t led  to  ins is t  on  rem ova l  f rom  the  

p rope r ty  on ly  a f te r  an  o rde r  o f  cou r t  has  been  ob ta ined ,  the  

cou r t  hav ing  cons ide red  a l l  the  re levan t  c i rcum stances .   

The re  is  no  d ispu te  in  th is  case  tha t  the re  was  no  o rde r  o f  

cou r t .   In  fac t ,  i t  i s  accep ted  tha t  the re  is  an  app l ica t ion  fo r  

one  pend ing .  In  the  absence  o f  such  an  o rde r  the  

requ i rem en ts  fo r  wa ive r  had  to  be  m e t ,  and  fo r  the  reasons  I  

have  g iven  they  were  no t  m e t .  10 

 I  tu rn  to  the  pos i t ion  o f  the  f i r s t  app l ican t .   I t  was  

sugges ted  tha t  the  f i r s t  app l ican t  does  no t  rea l ly  l i ve  on  the  

p rope r ty.   Tha t  p ropos i t ion  is  advanced  on  two  bases .   The  

f i r s t  i s  tha t  the  app l ican t  i s  no t  the re  when  the  responden ts  

com e to  v is i t ,  and  the  second  is  tha t  in  a  c red i t  bu reau  

repo r t  annexed  to  the  answer ing  a f f idav i t  the  app l ican t  

a l leged ly  gave  an  add ress  tha t  was  d i f fe ren t  f rom  the  

add ress  a t  the  p rope r ty.   

 G iven  the  su r round ing  c i rcum stances  o f  th is  case ,  I  

canno t  conc lude  f rom  e i the r  o f  those  a l lega t ions  tha t  the  20 

f i r s t  app l ican t  does  no t  l i ve  a t  the  p roper ty.  The re  is  

cu r ren t ly  an  ev ic t ion  app l ica t ion  pend ing  aga ins t  the  f i r s t  

app l ican t  wh ich  en ta i ls  the  accep tance  on  the  responden ts ’ 

pa r t  tha t  he  l i ves  the re .  The  reco rds  o f  the  c red i t  bu reau  

and  h is  absence  on  va r ious  occas ions  on  wh ich  the  
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app l ican ts  have  a t tended  the  p roper ty  do  no t  lead  to  the  

in fe rence  tha t  he  no  longer  l i ves  on  the  p roper ty  in  those  

c i rcum stances .  

 Fo r  a l l  those  reasons ,  upon  recons ide ra t ion ,  I  m ake  

the  fo l low ing  o rde r  –  

 

1 .  The  fo rm s ,  se rv ice  and  t im e  pe r iods  p resc r ibed  in   

the  Un i fo rm  Ru les  o f  the  Cour t  a re  d ispensed  w i th  

and  the  m a t te r  i s  hea rd  as  one  o f  u rgency  in  te rm s  

o f  Ru le  6  (12 )  (c )  o f  the  Un i fo rm  Ru les  o f  Cour t .  10 

 

2 .  The  o rde r  o f  W i lson  J  m ade  in  th is  m a t te r  on  30  

January  2026  is  recons ide red ,  va r ied  and  rep laced  

w i th  th is  o rde r.   

 

3 .  The  app l ican ts ’ ev ic t ion  on  24  January  2026 ,  f rom  

the  res iden t ia l  p rope r ty  known  as  5  S i lve r fe rn  

C lose ,  Fe rnb rook  Es ta te  959  Inchang  Road ,  

M aroe lada l ,  RANDBURG ( “ the  P roper ty ” )  i s  

dec la red  un law fu l  in  te rm s  o f  sec t ion  26 (3 )  o f  the  20 

Cons t i tu t ion ,  read  toge the r  w i th  sec t ion  8 (1 )  o f  the  

P reven t ion  o f  I l lega l  Ev ic t ion  f rom  and  Un law fu l  

Occupa t ion  o f  Land  Ac t  19  o f  1998  ( “P IE ” ) .  

 

4 .  The  f i r s t  and  second  responden ts  a re  d i rec ted  to :  
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 4 .1 .  res to re  possess ion  o f  the  p rope r ty  to  the  

app l ican ts  w i th  im m ed ia te  e f fec t ;  and  

 

 4 .2 .  ensu re  tha t  the  app l ican ts  a re  g ran ted  fu l l  

and  un im peded  access  to  the  p rope r ty  and  

the i r  possess ions ,  w i th  im m ed ia te  e f fec t .  

 

5 .  The  f i r s t  to  fou r th  responden ts  whe the r  them se lves ,  

o r  th rough  the  agency  o f  any  o the r  pe rson ,  a re ,  10 

pend ing  the  f ina l isa t ion  o f  the  ev ic t ion  app l ica t ion  

b rough t  by  the  f i r s t  to  fou r th  responden ts  be fo re  

th is  cou r t ,  in te rd ic ted  and  res t ra ined  f rom :  

 

 5 .1 .  ev ic t ing ,  o r  a t tem pt ing  to  ev ic t  the  

app l ican ts  f rom  the  p roper ty  w i thou t  a  va l id  

o rde r  o f  the  cou r t ,  execu ted  by  the  Sher i f f ;  

   

 5 .2  ins t ruc t ing ,  au tho r is ing ,  pe rm i t t ing ,  o r  

fac i l i ta t ing  any  pe rson  to  ev ic t ,  o r  a t tem pt  to  20 

ev ic t  the  app l ican ts  f rom  the  p rope r ty ;  and  

 

 5 .3 .  in te r fe r ing  w i th  the  app l ican ts ’ peace fu l  and  

und is tu rbed  possess ion  o f  the  p rope r ty,  

inc lud ing  bu t  no t  l im i ted  to :  chang ing  the  
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